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FRAMEWORK 

The charges 

Gregory Alan ELLIOTT, sometime between and including the 1st day of 
August in the year 2012 and the 20th day of November in the year 2012 in 
the City of Toronto, in the Toronto Region, knowing that Stephanie 
GUTHRIE is harassed, did repeatedly communicate directly or indirectly 
with Stephanie GUTHRIE thereby causing Stephanie GUTHRIE to 
reasonably, in all the circumstances, fear for her safety, contrary to the 
Criminal Code 

and further that Gregory Alan ELLIOTT, sometime between and including 
the 1st day of August in the year 2012 and the 20th day of November in the 
year 2012 in the City of Toronto, in the Toronto Region, knowing that 
Heather REILLY is harassed, did repeatedly communicate directly or 
indirectly with Heather REILLY thereby causing Heather REILLY to 
reasonably, in all the circumstances, fear for her safety, contrary to the 
Criminal Code 

and further that Gregory Alan ELLIOTT, sometime between and including 
the 1st day of August in the year 2012 and the 20th day of November in the 
year 2012 in the City of Toronto, in the Toronto Region did being at large 
on his recognizance bound under section 810 entered into before a 
Justice and being bound to comply with a condition of that recognizance 
directed by the said Justice, fail without lawful excuse to comply with that 
condition, to wit; Keep the peace and be of good behaviour, contrary to 
the Criminal Code 

The Crime of Criminal Harassment 

Section 264 of the Criminal Code reads: 

264. (1) No person shall, without lawful authority and knowing that another 
person is harassed or recklessly as to whether the other person is harassed, 
engage in conduct referred to in subsection (2) that causes that other person 
reasonably, in all the circumstances, to fear for their safety or the safety of 
anyone known to them. 

(2) The conduct mentioned in subsection (1) consists of 

(a)  repeatedly following from place to place the other person or anyone 
known to them; 

(b)  repeatedly communicating with, either directly or indirectly, the other 
person or anyone known to them; 
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(c)  besetting or watching the dwelling-house, or place where the other 
person, or anyone known to them, resides, works, carries on 
business or happens to be; or 

(d)  engaging in threatening conduct directed at the other person or any 
member of their family. 

(3)  Every person who contravenes this section is guilty of 

(a)  an indictable offence and is liable to imprisonment for a term not 
exceeding ten years; or 

(b)  an offence punishable on summary conviction. 

(4)  Where a person is convicted of an offence under this section, the court 
imposing the sentence on the person shall consider as an aggravating 
factor that, at the time the offence was committed, the person 
contravened 

(a)  the terms or conditions of an order made pursuant to section 161 or 
a recognizance entered into pursuant to section 810, 810.1 or 810.2; 
or 

(b)  the terms or conditions of any other order or recognizance made or 
entered into under the common law or a provision of this or any other 
Act of Parliament or of a province that is similar in effect to an order 
or recognizance referred to in paragraph (a). 

(5) Where the court is satisfied of the existence of an aggravating factor 
referred to in subsection (4), but decides not to give effect to it for 
sentencing purposes, the court shall give reasons for its decision. 

The offence, as Parliament has defined it under section 264, is complex. The application 

of subsection (2)(b) is even more complex in relation to Twitter, in which communication 

with individuals directly and indirectly overlaps with communication with everyone using 

the service, and communication with everyone else using the service becomes indirect 

communication with individuals. I will first outline what the prosecution must prove.  

In R. v. Kosikar,1 Justice Goudge, following Justice Proulx in the Quebec Court of 

Appeal in R. v. Lamontagne,2 agreed with this description of the five elements of the 

offence that originated in a 1997 decision of the Alberta Court of Appeal in R. v. Sillipp:3  

1)  It must be established that the accused has engaged in the conduct set out 
in s. 264(2) (a), (b), (c), or (d) of the Criminal Code; 

2)  It must be established that the complainant was harassed; 

                                                 
1
  R. v. Kosikar 138 C.C.C.(3d) 217 

2
  R. v. Lamontagne [1998] J.Q. no 2545; version in English 129 C.C.C.(3d) 181 

3
  R. v. Sillipp 120 C.C.C.(3d) 384 





http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.07621589644896287&bct=A&service=citation&risb=21_T22966184146&langcountry=CA&linkInfo=F%23CA%23CCC3%23vol%25105%25sel1%251996%25page%25240%25year%251996%25sel2%25105%25decisiondate%251996%25




http://www.lexisnexis.com/ca/legal/results/docview/docview.do?risb=21_T23333558117&format=GNBFULL&sort=RELEVANCE&startDocNo=1&resultsUrlKey=29_T23333558121&cisb=22_T23333558120&treeMax=true&treeWidth=0&csi=281150&docNo=1
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more fulsome submissions on the operation, meaning and application of s. 601 of the 

Criminal Code to the circumstances of this case. 

The relevant parts of s. 601 of the Criminal Code read: 

601. (1) An objection to an indictment preferred under this Part or to a count in an 
indictment, for a defect apparent on its face, shall be taken by motion to quash 
the indictment or count before the accused enters a plea, and, after the accused 
has entered a plea, only by leave of the court before which the proceedings take 
place. The court before which an objection is taken under this section may, if it 
considers it necessary, order the indictment or count to be amended to cure the 
defect. 

(2)  Subject to this section, a court may, on the trial of an indictment, amend 
the indictment or a count therein or a particular that is furnished under 
section 587, to make the indictment, count or particular conform to the 
evidence, where there is a variance between the evidence and 

(a) a count in the indictment as preferred; or 

(b) a count in the indictment 

(i)  as amended, or 

(ii)  as it would have been if it had been amended in conformity with 
any particular that has been furnished pursuant to section 587. 

(3) Subject to this section, a court shall, at any stage of the proceedings, 
amend the indictment or a count therein as may be necessary where it 
appears 

(a) that the indictment has been preferred under a particular Act of Par-
liament instead of another Act of Parliament; 

(b) that the indictment or a count thereof 

(i)  fails to state or states defectively anything that is requisite to 
constitute the offence, 

(ii)  does not negative an exception that should be negatived, 

(iii)  is in any way defective in substance, 

and the matters to be alleged in the proposed amendment are disclosed 
by the evidence taken on the preliminary inquiry or on the trial; or 

(c) that the indictment or a count thereof is in any way defective in form. 

(4) The court shall, in considering whether or not an amendment should be 
made to the indictment or a count in it, consider 

(a) the matters disclosed by the evidence taken on the preliminary 
inquiry; 

(b) the evidence taken on the trial, if any; 

(c) the circumstances of the case; 

(d) whether the accused has been misled or prejudiced in his defence 
by any variance, error or omission mentioned in subsection (2) or (3); 
and 

(e) whether, having regard to the merits of the case, the proposed 
amendment can be made without injustice being done. 
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(4.1) A variance between the indictment or a count therein and the evidence 
taken is not material with respect to 

(a) the time when the offence is alleged to have been committed, if it is 
proved that the indictment was preferred within the prescribed period 
of limitation, if any; or 

(b) the place where the subject-matter of the proceedings is alleged to 
have arisen, if it is proved that it arose within the territorial jurisdiction 
of the court. 

(5) Where, in the opinion of the court, the accused has been misled or 
prejudiced in his defence by a variance, error or omission in an 
indictment or a count therein, the court may, if it is of the opinion that the 
misleading or prejudice may be removed by an adjournment, adjourn the 
proceedings to a specified day or sittings of the court and may make 
such an order with respect to the payment of costs resulting from the 
necessity for amendment as it considers desirable. 

(6) The question whether an order to amend an indictment or a count there-
of should be granted or refused is a question of law. 

(7) An order to amend an indictment or a count therein shall be endorsed on 
the indictment as part of the record and the proceedings shall continue 
as if the indictment or count had been originally preferred as amended.  

(8) A mistake in the heading of an indictment shall be corrected as soon as it 
is discovered but, whether corrected or not, is not material.  

(9) The authority of a court to amend indictments does not authorize the 
court to add to the overt acts stated in an indictment for high treason or 
treason or for an offence against any provision in sections 49, 50, 51 and 
53. 

(10) In this section, "court" means a court, judge, justice or provincial court 
judge acting in summary conviction proceedings or in proceedings on 
indictment. 

(11) This section applies to all proceedings, including preliminary inquiries, 
with such modifications as the circumstances require. 

Mr. Elliott opposed the application to amend on two grounds: that the section has no 

application because the prerequisites of s. 601(3) have not been met, and that 

consideration of the factors in s. 601(4) militate against allowing the amendment. 

I begin with the first argument since if Mr. Elliott is correct that the section does not 

apply, that will end the matter. He relies on R .v. McConnell,16 in which the Crown sought 

an amendment that it did not need at the outset of the trial concerning the make of a car 

                                                 
16

  R .v. McConnell 75 O.R. (3d) 388 
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