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Praise for Three Felonies a Day

“Now comes veteran defense lawyer and civil libertarian Harvey A.
Silverglate with riveting case studies exposing in technicolor a pat-
tern of serious abuses and convictions of innocent people in some of
the most famous (as well as obscure) federal cases of recent decades.
Abetted by compliant courts and easily gulled media, the feds brand as

criminals good people who intended no crime.”

—Stuart Taylor, Jr., National Journal columnist and

Newsweek contributing editor

“In Three Felonies a Day, Harvey A. Silverglate has written a work
peerless in revelations about the mad expansion of federal statutes
whose result is to define, as criminal, practices no rational citizen
could have viewed as illegal. The book is chilling in its detail of the
investigations and ruin that have befallen people ground up in this
prosecution mill. Whether in the book’s scathing chronicle of the
destruction of Arthur Andersen, largest accounting firm in the nation,
an obscure attorney, or the bizarre government case mounted against
a Boston politician—to name a few—Harvey A. Silverglate brings
home, unforgettably, the truth that everyone is vulnerable to the terrors
wrought by out of control prosecutors.

No one reading this can fail to be gripped by these cases, by the hard
bright light he shines on every step of these prosecutions, and the
mindset that created them. It’s a bombshell that was worth waiting for.”

—Dorothy Rabinowitz, Wall Street Journal editorialist and

a winner of the Pulitzer Prize

(Continued)



“Gilbert & Sullivan wrote about how the punishment fits the crime.
Three Felonies a Day shows how federal prosecutors have conceived
of something truly frightening—punishment without crime. Harvey
A. Silverglate, one of the truly hard-working and uncompromising
defenders of our civil liberties, has written the ultimate horror-story of
prosecutorial abuse. We, the public, should pay attention.”

—Errol Morris, documentary film-maker, winner of the
Academy Award for The Fog of War, producer and director
of the legendary documentary The Thin Blue Line

“This brilliant book lays out the terrifying threat to human rights posed
by vindictive federal prosecutions, often sold as moralistic crusades to
a gullible press and public. Anyone who cares about American democ-

racy should read this gripping and vitally important expose.”

—Steven Pinker, Johnstone Family Professor, Harvard
University, and author of The Stuff of Thought

“Harvey A. Silverglate masterfully chronicles federal prosecutors’
vindictive enlistment of opaque criminal prohibitions to snare the
unwary and to stunt civil society. A bloated criminal code that fails to

warn before it strikes is tyranny’s first cousin.”

—Bruce Fein, former associate deputy attorney general
under President Reagan, and chairman of the American
Freedom Agenda

“Three Felonies a Day is one of the most important books to be written
about law in a generation. It should be read by anyone who cares

about the rule of law.... Law-abiding citizens beware: Prosecutors



wield Godlike power as they decide how to interpret vague and open-
ended statutes that can turn the stuft of everyday life into a federal
case. Individual freedom and the rule of law hang in the balance. Three
Felonies a Day is more than a brilliant collection of great stories about
law, although it is sure that: it is a manifesto from one of America’s
staunchest defenders of civil liberties demanding that all of us join in
the fight for true freedom and the rule of law.”

—Susan R. Estrich, Robert Kingsley Professor of Law and
Political Science, University of Southern California

“In Three Felonies a Day, Harvey A. Silverglate zeroes in on govern-
mental misconduct—the brazen abuse by certain federal prosecutors
of immense government power for purposes other than justice. The
book is a clarion call—to prosecutors, reminding them what their true
role is in a democracy—and to the public, reminding everyone of our
collective responsibility firmly to oppose, discipline and prohibit such
unacceptable abuses in order to protect the Constitution and the rights
it guarantees. The book is a compelling read.”

—DMichael S. Greco, former president of the American
Bar Association

“To many readers, the book will read like a highlight reel of the most
prominent and challenging cases to be brought in recent years....
Silverglate deftly combines the legal sophistication of a criminal de-

fense expert with the plain speech and driving narrative of a journalist.”

—Matthew W. Hutchins, The Harvard Law Record

(Continued)



“[Three Felonies a Day] argues that federal criminal law is so com-
prehensive and vague that all Americans violate it every day, meaning

prosecutors can indict anyone at all.”

—Adam Liptak, The New York Times

“Technology exacerbates the problem of laws so open and vague that
they are hard to abide by, to the point that we have all become poten-
tial criminals. Boston civil-liberties lawyer Harvey Silverglate calls his
new book ‘Three Felonies a Day, referring to the number of crimes he
estimates the average American now unwittingly commits because of

vague laws.”

—L. Gordon Crovitz, The Wall Street Journal

“After studying dozens of prosecutions dating back 25 years, among
them cases he worked on and several that were tried in Massachusetts
federal court, Silverglate concludes that federal criminal laws have run
amok, enabling overzealous prosecutors to pin flimsy, headline-grab-
bing crimes on any one of us—even for well-intended behavior that

does not appear to violate any law.”

—Tom Mashberg, The Boston Herald

“In a work that is sure to stir sharp public debate, veteran defense-attor-
ney-turned-author Harvey A. Silverglate examines the legally and politi-

cally charged issues surrounding recent federal criminal prosecutions.”

—Robert A. Cornetta, presiding justice of the Salem
District Court
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PREFACE TO THE PAPERBACK EDITION

Three Felonies a Day is the story of how citizens from all walks of
life—doctors, accountants, businessmen, political activists, and oth-
ers—have found themselves the targets of federal prosecutions, despite
sensibly believing that they did nothing wrong, broke no laws, and
harmed not a single person. In these wheels of injustice, vague laws are
the lynchpin, functioning in very much the opposite way than origi-

nally intended: they obscure, rather than clarify, the law’s demands.

Since the hardcover version of this book was published, there has
been considerable tumult in the arena of vague federal legislation used
as a tyrannical trap for the unwary innocent. While some raised con-
sciousness has become visible on civil society’s horizon, grave damage

continues to be inflicted by out-of-control federal prosecutors.

Siobhan Reynolds knows firsthand how this phenomenon affects the
medical profession. Her late husband, Sean Greenwood, suffered from
a connective tissue disorder that caused chronic, debilitating pain. In
2002, after a decade-long search for a doctor willing to provide ad-
equate relief, he finally found Dr. William Hurwitz, a nationally recog-
nized pain specialist. Within months, however, Hurwitz was indicted
under the Controlled Substances Act.! Unable to find another special-
ist, Greenwood died in 2006—a result hastened, Reynolds believes, by
the federal government’s crackdown.

Drawing on this personal experience, Reynolds founded the Pain
Relief Network (PRN), a non-profit aimed at raising awareness of and
pushing back against the ill-defined laws that restrict physicians from
administering adequate pain medicine. The fact that her advocacy was
met with resistance from federal drug warriors is perhaps no surprise.
But what’s shocking is the lengths to which one prosecutor went to

silence this activist.
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The case of Dr. Stephen Schneider and his wife, Linda, was much
like others that attracted the PRN’s support. The Kansas-based doc-
tor and nurse were accused of over-prescribing pain medication—or,
in the prosecutorial parlance, running a “pill mill.” Reynolds assisted
the Schneiders by helping them find legal counsel and expert witnesses
for their defense, as well as publicly advocating for their innocence.
Even though she had no formal role in the case, the government sought
in April 2008 to gag Reynolds from making “extrajudicial statements”
about the Schneider prosecution, a plainly unconstitutional request,

which the district court wisely denied.

But the prosecutor was undeterred. In March 2009, Tanya J. Treadway,
assistant U.S. attorney, issued a grand jury subpoena to Reynolds de-
manding a wide array of documents, financial records, and commu-
nications, including information about a billboard supporting the
Schneiders, and a PRN-produced documentary film, aptly titled The
Chilling Effect. The document demand was suggestive of a fishing expe-
dition for evidence that Reynolds somehow attempted to obstruct the

prosecution of the Schneiders.

Because much of this is clearly protected First Amendment activity,
Reynolds was confident that the subpoena would be quashed. But the
district court did not abide. When Reynolds refused to comply with the
court order, she was fined $200 each day. Almost $40,000 later, she had
no choice but to turn over to the government the thousands of docu-

ments it demanded.?

Still, Reynolds continued to fight, and with the assistance of Robert
Corn-Revere, a renowned First Amendment lawyer, she appealed to the
Supreme Court. Her petition seeking high court review emphasized
the misuse of grand jury secrecy rules. Intended to protect the reputa-
tions of innocent persons appearing before the grand jury, the rules
were here being turned on their head to effectively silence an activist
and then hide those repressive actions.” Even Reynolds’s publicly avail-
able petition for a Supreme Court hearing was ominously pocked with
blacked-out passages.*

Much to Reynolds’s and Corn-Revere’s dismay, the high court refused
to intervene. As a result of the lower court’s imposition of Draconian



THREE FELONIES A DAY X

fines, and the continuing threats to prosecute her and the PRN,
Reynolds decided in late December 2010 to disband the organization.
“Pressure from the US Department of Justice has made it impossible
for us to function,” she told PRN supporters.’

The intense pressure exerted by federal prosecutors was tragically il-
lustrated in the case of Dr. Peter Gleason. When the first edition of
this book went to press, Dr. Gleason, a psychiatrist who specialized in
pain and sleep-related disorders, found his resources exhausted by an
indictment for recommending the drug Xyrem to other physicians for
uses not officially approved by the Food and Drug Administration, a
practice which the law seemingly allowed.® Through a bizarre applica-
tion of federal conspiracy law, Gleason was nonetheless charged and
mercilessly hounded. When he persisted in defending himself, the
government agreed to reduce the charge to a misdemeanor, thereby
conceding that Gleason had not intended to defraud or deceive any-
one. Gleason pleaded guilty, and in January 2010 he was sentenced to
a $25 fine and one year of probation. In the civil arena, however, the
government continued to pursue him. Effectively unable to practice
medicine, and deprived of the total vindication for which he yearned
and which he deserved, Gleason buckled under the accumulating bur-
den. On February 7, 2011, he hanged himself. His sister, Sally Goodson,
succinctly and accurately summed up his “crime” in a remembrance of
her beloved brother: “Truthful speech to fellow physicians about the
off-label use of an FDA-approved drug.”

Just as federal prosecutors managed to disrupt the activism of
Siobhan Reynolds and derail the medical practice of Dr. Peter Gleason,
so the feds in late 2010 took up the task of finding some basis in federal
law for putting Julian Assange, founder of the whistleblowing platform
WikiLeaks, out of business. The international organization had made
2010 a landmark year for the exposure of government secrets. Among
the groundbreaking releases: a video depicting U.S. military forces kill-
ing two Reuters journalists and nine Iraqis in 2007; Pentagon files de-
tailing abuse of Iraqi prisoners as well as 15,000 previously unreported
civilian deaths; and a steady stream of U.S. diplomatic cables dealing

with subjects like Iran’s nuclear program and alleged CIA torture.
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Unnerved by this unwanted sunlight, American authorities took to
combing the federal statute books, searching for a criminal law argu-
ably violated by Assange. Legal commentators were reporting that the
Department of Justice homed in on the 1917 Espionage Act, under
which media organizations have only narrowly escaped prosecution in
past leak cases.” But the underappreciated reality remained that a num-
ber of other statutes could potentially have been applied to Assange’s
unique breed of muckraking. These included trafficking in stolen
property (which applies to both tangible and intangible property),?
conspiracy (if the U.S. government could prove that Assange collabo-
rated from the start with the original source of the military leaks), and
the ever malleable wire fraud (which, by the statute’s language, tells
more about the means of the crime than its actual substance).

The still unfolding WikiLeaks saga also provided instruction as to
how the feds, in trying to pin a crime on their ultimate target, intimi-
date that target’s supporters. Salon’s Glenn Greenwald noted that his
readers, even while believing strongly in WikiLeaks’s cause, were ap-
prehensive about offering their financial support. They worried about
being put on a government blacklist, Greenwald wrote, “or, worse,
incur(ring] criminal liability for materially supporting a Terrorist or-
ganization.”® While Greenwald pointed out that it would be a stretch to
apply this statute to WikiLeaks’s supporters, a Supreme Court ruling in
June 2010 nonetheless gave well-informed, rational citizens grounds to
fear punishment.

The criminal ban against providing “material support” to organiza-
tions listed by the government as “terrorist” groups is an often-used
tool in the post-9/11 “war on terror.”'* Fearful that even its peace-pro-
moting activities might be deemed criminal, the Humanitarian Law
Project, a human rights group, challenged the government’s extraor-
dinarily broad and vague definition of the phrase “material support.”

After wending its way through lower courts for more than a decade—
during which time the “material support” statutes were amended
twice—the case finally reached the Supreme Court in its 2009-10 term.
At issue in particular was whether and where pure speech might qualify
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as “material support.” The solicitor general (later Supreme Court jus-
tice), Elena Kagan, asserted in oral argument that it would be a crime
for a lawyer to file a friend-of-the-court brief supporting a group des-
ignated “terrorist” by the government, or to assist such groups in filing

petitions with international bodies."!

The Court’s decision offered the Humanitarian Law Project little
comfort and even less clarity. Explaining how the law would effectively

criminalize human rights advocacy,'? a six-justice majority wrote:

A person of ordinary intelligence would understand that
instruction on resolving disputes through international
law falls within the statute’s definition of “training” be-
cause it imparts a “specific skill,” not “general knowledge.”
...Plaintiff’s activities also fall comfortably within the
scope of “expert advice or assistance”: A reasonable per-
son would recognize that teaching the PKK [Kurdistan
Workers’ Party] how to petition for humanitarian relief
before the United Nations involves advice derived from, as
the statute puts it, “specialized knowledge.”"

Even the three dissenters—Justices Stephen Breyer, Ruth Bader
Ginsburg, and Sonia Sotomayor—did not deem the statute vague, but
instead would have invalidated certain portions because they conflict
with the First Amendment’s guarantees of free speech and association.
Hence, not a single justice was prepared to declare any part of this ex-
ceptionally obtuse statute void on account of vagueness. One gets the
disturbing impression that the Supreme Court fails to grasp the funda-
mental problem that even intelligent citizens with skilled legal counsel

face when trying to deal with indecipherable prohibitions of this kind.

If proof were needed that the Supreme Court’s asserted clarification
of the statute provided no clarity at all, a dramatic example arose in
December 2010. As Professor David Cole of Georgetown University
Law Center, who unsuccessfully argued the Humanitarian Law Project
case, pointed out in a New York Times op-ed, the wide-sweeping statute
could be inadvertently violated, even by those who laid the ground-
work for the current “war on terror.” Former Attorney General Michael
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Mukasey, former New York Mayor Rudolph Giuliani, former Homeland
Security Secretary Tom Ridge, and former National Security Advisor
Frances Townsend almost certainly committed “a federal crime...in
Paris when they spoke in support of the Mujahedeen Khalq at a con-
ference organized by the Iranian opposition group’s advocates.” The
Mujahedeen Khalq had been dubbed a “foreign terrorist organization,”
and so providing it with direct or indirect “material support” was a

felony, Cole wrote. He continued:

Chief Justice Roberts reasoned [in his majority opinion]
that a terrorist group might use human rights advocacy
training to file harassing claims, that it might use peace-
making assistance as a cover while re-arming itself, and that
such speech could contribute to the group’s “legitimacy,”
and thus increase its ability to obtain support elsewhere
that could be turned to terrorist ends. Under the court’s
decision, former President Jimmy Carter’s election moni-
toring team could be prosecuted for meeting with and ad-
vising Hezbollah during the 2009 Lebanese elections. '

Yet the true depth and persistence of the vagueness problem in fed-
eral criminal law was not fully demonstrated until three days after the
release of the Humanitarian Law Project opinion, when the Court de-
cided another highly contentious case, this one dealing with so-called
“honest services” fraud. The 28-word statute had enabled federal pros-
ecutors to go after all kinds of public officials and private businessmen
for depriving those who elected or hired them of their “honest servic-
es.”!> Remarkably, all nine justices agreed that the statute was unconsti-
tutional as it was being enforced, because it failed to define the central
term “honest services,” and what conduct the statute required or pro-
hibited was hardly intuitive. The only difference among the justices,
which caused them to divide into majority (agreeing on the reason-
ing and result) and concurring (agreeing only on the outcome) camps,
was that the majority was prepared to effectively rewrite the statute
by limiting prosecutions to cases involving bribery and kickbacks. In

contrast, concurring Justice Antonin Scalia, joined by Justices Anthony
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Kennedy and Clarence Thomas, pronounced the judicial rewriting of
the statute an improper foray into the legislative business of writing

statutes, changing “a prohibition of ‘honest services fraud” into a pro-
hibition of ‘bribery and kickbacks.”'¢

And so the very justices who claimed three days earlier that the aver-
age citizen could and should be able to understand what constituted
the rendering of “material support” to a foreign terrorist organization
now concluded that those same citizens could not be expected to fath-
om the meaning of “honest services” fraud.

Notwithstanding this disparity, the “honest services” ruling was a step
in the right direction. It represented a recognition by the justices that,
without violating a specific state or federal law, public officials and per-
haps sharp-elbowed businessmen should not face federal prosecution
merely because their performance subjectively offends someone in the
U.S. attorney’s office. Time will tell, however, whether this recognition
spreads beyond “honest services” fraud to the myriad other statutes
that serve as traps for the unwary public official or private citizen who

ends up in a prosecutor’s sights."”

While it’s true that politicians under indictment aren’t likely to gar-
ner much public sympathy, a healthy skepticism is due when federal
authority is imposed on matters primarily of state and local concern.
Nothing short of the proper functioning of democratic governance is
at stake. A recent series of prosecutions of much-maligned state and

local politicians in Massachusetts provides a case in point.

Dianne Wilkerson quite clearly broke the law when, as a Massachusetts
state senator, she accepted a cash payment from a businessman turned
FBI informant. U.S. District Judge Douglas Woodlock, in handing
down a three-and-a-half-year sentence in January 2011, excoriated
Wilkerson for being part of a seemingly intractable “Gordian knot” of

corruption by a long line of state political figures.

Upon first glance, Judge Woodlock had a point. At the time of
Wilkerson’s sentencing, Salvatore F. DiMasi, who was arguably more
powerful than the governor during his four-year stint as Speaker of

the Massachusetts House of Representatives, was under indictment for
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honest services fraud, conspiracy, and extortion. DiMasi’s predeces-
sor, Thomas M. Finneran, had also been federally indicted, for perjury
and obstruction of justice. Likewise, Charles E. Flaherty, who served as
House Speaker from 1985 until 1990, pleaded guilty in 1996 to tax eva-
sion growing out of his alleged unlawful acceptance of gratuities. The
day before Wilkerson’s sentence, all three former Speakers appeared at
the podium to greet and be cheered by the House members ringing in

the new legislative session.

Timing was not on Wilkerson’s side, as Judge Woodlock’s incredu-
lous tone made clear. Despite a decades-long series of federal political
corruption prosecutions in the Bay State, “people go back to do it
again,” Woodlock lamented. “It’s clear the sentencing imposed for
criminal conduct here and, frankly, in other industrial states, hasn’t

been sufficient.”!

Missing from the discussion was the possibility that recent
Massachusetts House Speakers were not, in fact, so stupid, reckless, or
obdurate that they committed serial felonies while unaware that the lo-
cal U.S. attorney was still watching. As this book points out in Chapter
One, Thomas Finneran was accused of perjury but ended up plead-
ing guilty to the related crime of obstruction of justice, in no small
part because he was promised probation, rather than prison time, if
he admitted guilt. A close analysis of his testimony under oath dem-
onstrated that he had not, in fact, perjured himself. Charles Flaherty’s
plea to tax fraud was likewise controversial, with even the prosecut-
ing U.S. attorney conceding that “he had no proof that the speaker’s
extracurricular activities had affected any legislation.”"” And Salvatore
DiMasi was indicted in part under the “honest services” section of the
federal mail fraud statute that the Supreme Court later narrowed con-
siderably.® Only a meticulous examination of the evidence in these
cases could determine whether these former House Speakers in fact
committed crimes, or whether Finneran and Flaherty pleaded guilty to
violating amorphous statutes simply because of the threat of lengthy
prison sentences in the event of conviction. Astute observers of the fed-

eral criminal justice system have long since given up believing that the
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guilty plea reveals true culpability. It’s all too common for such pleas to
be the product of risk avoidance at the expense of truth. In this sense,
the scripted plea colloquy has become a big part of the corruption af-
flicting the entire system.

The behavior of such legislators has been dragged into the ambit of
federal statutes vague enough to arguably encompass all manner of
lawful, if self-benefitting, financial dealings. What may appear to feder-
al prosecutors and judges to be felonious conduct, however, is often in
accord with state law and longstanding political culture. If such culture
is to change, it is a matter to be left to the voters—who in Massachusetts
have chosen, for reasons of their own, to establish longtime one-party
rule in the legislature. The result is a self-perpetuating political culture
that has become ugly and dysfunctional, but not necessarily felonious.
Where disfavored practices appear to carry the day, citizens would do
well to express their outrage at voting booths, rather than allow un-

elected federal prosecutors to dictate their political choices.

Much like indicted pols, those in the financial realm accused of
crimes aren’t likely to engender public support. It’s far more likely that
the media will act as cheering section, rather than watchdog, regarding

government assertions of power over such individuals.

Consider the trajectory of the Justice Department’s high-profile cam-
paign to put practitioners of “options backdating” in the dock. It all
started when Erik Lie, a University of lowa finance professor, published
a paper demonstrating a glaring coincidence: It was extraordinarily
common for public companies to grant stock options to their execu-
tives very shortly before marked increases in the stock price.! This, of
course, made the options valuable—in the money—right away. Some
news reporters, and then the Securities and Exchange Commission,
began to delve into some of the examples. It turned out that, in fact,
the options had been issued in many instances affer the stock price
increase, but were backdated to a period before the rise.

The news media, embodying the old adage that “dog bites man” is not

news but “man bites dog” is, concluded that there must have been some
species of fraud involved.?* Later, the author of the study that started
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it all admitted that “at the time we published the paper, it wasn’t clear
that regulators would view the activity as illegal”> But view it as ille-
gal they did, and with a vengeance—all without a statute or regulation
clearly designating the widespread practice as fraudulent.

The campaign against options backdating reached its apex when Judge
Jed S. Rakoff of the Southern District of New York sentenced James J.
Treacy, the former chief operating officer of Monster Worldwide, to
two years in prison for improperly accounting for backdated options
on his company’s books. (Because prosecutors could not articulate a
theory for why and how backdated options somehow cheated any-
one—stockholders, tax authorities, nor anyone else—they focused on
the notion that because the options were accounted for erroneously
in corporate income statements, they were somehow fraudulent. Some
journalists concurred.)* Judge Rakoff blasted the defendant, saying, “It

is disgusting that this practice went on.”

But other judges, as well as some journalists, took a step back. They
realized that this method for compensating executives over and above
their salaries—the purpose, after all, of stock options—could not be
said to have cheated anyone, since those executives were going to be
paid bonuses by one means or another for improving the company’s
profitability (and thus lifting the stock price).” Indeed, in some cases
prosecutors relied on the fact that defendants, when questioned about
the practice and given the impression that backdating was a fraud, were
less than forthcoming. They were thus indicted for the ever convenient

crime of lying to a federal agent.”

Judge Cormac J. Carney of the Central District of California, who pre-
sided over the high-profile criminal backdating case against former exec-
utives of Broadcom Corporation, can probably be credited with turning
the tide in this Wall Street scandal du jour. Days after setting aside a guilty
plea from one defendant,”” Judge Carney dismissed charges against two
others in December 2009, finding that the case was built upon false or
distorted testimony pried out of frightened (because threatened) coop-
erating Broadcom employees.”® During the course of reciting the litany
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of the Justice Department’s dirty-pool tactics to force witnesses to make
the options practice sound secret and sinister, Judge Carney commented

on the heart of the manufactured backdating scandal:

The accounting standards and guidelines were not clear,
and there was considerable debate in the high-tech indus-
try as to the proper accounting treatment for stock option
grants. Indeed, Apple and Microsoft were engaging in the
exact same practices as those of Broadcom.”

Needless to say, neither Steve Jobs nor Bill Gates had been called on
the carpet for his company’s use of the same device that landed other
executives in the hot seat.

Nearly a year later, in November 2010, Judge Otis D. Wright II sen-
tenced Bruce Karatz, former CEO of KB Home, to probation, although
the U.S. attorney’s office had recommended a six-year prison term.
Judge Wright explained that he would not imprison a man who sim-
ply did not harm either his company or its shareholders.*® Thus even
judges who could not get themselves to toss out such charges entirely
were beginning to question why backdating was even a crime. The at-
mosphere, at least with regard to the backdating scandal, seemed to
have begun to clear.

With an increased focus on financial fraud, vague prosecutions in
this arena continued apace.” Yet like Judge Carney, some on the federal
bench refused to play ball. One of the most trenchant counterattacks
came in December 2010 from Alex Kozinski, the libertarian-inclined
chief judge of the Ninth Circuit Court of Appeals. The court was hear-
ing an appeal of one Prabhat Goyal, former chief financial officer of
Network Associates, Inc.** The prosecution was based on a complicated
government theory as to how Goyal supplied the firm’s auditor with
misleading and false information that caused the audited statements
to overstate income. The charges ranged from securities fraud to lying
to the auditor. After an exhaustive analysis, the panel not only reversed
the convictions on all fifteen counts, but declared Goyal innocent, thus

prohibiting the government from trying again.
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Not fully satisfied with this relief, Kozinski added a concurrence in

rather blunt language:

This case has consumed an inordinate amount of taxpayer
resources, and has no doubt devastated the defendant’s
personal and professional life....And, in the end, the gov-
ernment couldn’t prove that the defendant engaged in any
criminal conduct. This is just one of a string of recent cases
in which courts have found that federal prosecutors over-
reached by trying to stretch criminal law beyond its proper
bounds.”

Kozinski’s opinion cited, among other cases, the infamous prosecution
of Arthur Andersen LLP, discussed in Chapter Five of this book. There,
a prosecution that destroyed the firm was found by the Supreme Court
to have been based on behavior not criminal by any stretch of the law

or the imagination. Kozinski continued:

This is not the way criminal law is supposed to work. Civil
law often covers conduct that falls in a gray area of arguable
legality. But criminal law should clearly separate conduct
that is criminal from conduct that is legal.

One wonders why such straightforward language is not more com-
mon among federal judges, even when courts reverse convictions on
the ground that vague statutes have been stretched far beyond reason.
The spirited protestations of Judges Kozinski and Carney are the excep-
tion rather than the rule.

But groups within civil society, not waiting for the federal bench,
have launched an avowedly nonpartisan effort to rein in this species of
prosecutorial abuse. In May 2010 an “odd couple” alliance of the con-
servative Heritage Foundation and the liberal National Association of
Criminal Defense Lawyers (NACDL) published “Without Intent,” a co-
authored report detailing a major shortcoming of Congress’s drafting
of criminal laws.** The report found that of the 446 nonviolent, non-
drug-related criminal laws presented in the 109th Congress, more than

half lacked a requirement that a defendant act with criminal intent.
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Whether by design or by mere consequence, Congress has been making
it easier for average citizens who did not intend to break the law to be

convicted in federal criminal courts.

Endeavors like that of Heritage and the NACDL—involving not only
lawyers but also associations of businessmen, and latched onto from all
points on the political spectrum—hold out hope for real reform of a

system run amok.

The dangers in allowing the current trends to continue are illustrated
vividly by a criminal justice system halfway around the world, where
vagueness reigns supreme as a tool of social and political control. It
was in late December 2010 that Moscow’s Khamovnichesky Court con-
victed and sentenced Mikhail Khodorkovsky to a prison term of six
years, to be served after the expiration of an earlier eight-year sentence.
Khodorkovsky had amassed a wildly profitable oil company during the
immediate post-Soviet years, when entrepreneurs engaged in a “Wild
West” type rush to accumulate corporate assets under the lax adminis-
tration of Russia’s first president, Boris Yeltsin. But Khodorkovsky ran
into legal troubles when he challenged President Vladimir Putin, a for-

mer Soviet secret police operative.

The arcane politics of the Russian state are debatable; the fact that
Khodorkovsky was railroaded is not. His first case involved a charge
that he and his partner, Platon Lebedev (also convicted twice), embez-
zled all of the oil—some 350 million metric tons—produced by their
company, Yukos Oil, over a six-year period (1998-2003). This convic-
tion was obtained despite the fact that no oil was found to be missing.
In a separate case, Khodorkovsky was charged with failing to pay taxes
on Yukos’s profits from selling the oil—the very oil that Khodorkovsky
was convicted of embezzling. As a result of the tax conviction, Yukos’s
assets were seized by the state, and then sold cheap to the state-con-
trolled oil company Rosneft. Khodorkovsky was close to completing
his eight-year sentence when the new conviction and additional sen-

tence were handed down.

What was deemed most remarkable by observers of Khodorkovsky’s
legal travails, as well as by his Russian lawyer, Yuri Schmidt,* was that
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no observer of the proceedings could figure out what crimes, if any,
were committed.* The prosecutors went about piling up reams of “evi-
dence,” the judge accepted the “evidence,” and defense counsel argued
futilely that none of the proceedings made the slightest bit of sense
since nothing alleged against the defendants could by any stretch be

deemed criminal.

The Khodorkovsky experience demonstrated to the world that all the
Russians need in order to put a target of the regime in prison and seize
his assets is a statute into which any and all conduct can be squeezed,
in a trial fit for a Kafka novel. There is, to be sure, a vast difference
between the Russian and American systems: the organizations within
American civil society have been able to operate here without fear of
imprisonment, and occasionally American courts or presiding judges
point out that the Justice Department emperor too often wears no
clothes. But Russia’s difficulties constructing a criminal justice system
in which clear statutes guide civil society, and fair trials decide whether
a crime truly has been committed, furnish a warning to our society as

to where we could be heading.

The U.S. criminal justice system would appear to be at a crossroads.
Some skepticism has emerged even within courts and among judges,
and some sectors of civil society have sounded the alarm and formed
coalitions to fight the trend. Lawyers and scholars have taken to writ-
ing about the problem.” But the Department of Justice continues to
press forward, and many media supporters of such efforts value the
excitement of “perp walks” more than the importance of due process
for people they are inclined to distrust, oppose, or even despise.

It is too early in the history of the practice of prosecuting and con-
victing citizens and organizations under vague federal statutes, and
much too early in our society’s effort to fight back, to predict whether
the federal criminal justice system will be returned to its roots or con-
tinue along the path begun in the mid-1980s. But recent signs offer

reasons for optimism.
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The very possibility that citizens who believe they are law-abiding
may, in the eyes of federal prosecutors, be committing three federal
felonies each day—which is the central thesis of this provocative and
timely book—threatens the very foundation of our democracy. Our
system of checks and balances depends on a vigorous judiciary and
legislature serving as a brake on excessive prosecutorial zeal. It also de-
pends on an alert private citizenry willing to exercise its constitutional
right, indeed obligation, to petition the government for a redress of
grievances. But when the executive branch, through its politically ap-
pointed prosecutors, has the power to criminalize ordinary conduct
through accordion-like criminal statutes, the system of checks and bal-

ances breaks down.

Harvey Silverglate, an experienced and astute criminal lawyer, makes a
compelling case that federal prosecutors are abusing their power by us-
ing the criminal law to prosecute law-abiding citizens whose conduct is
arguably covered by extremely vague criminal statutes that are capable
of reaching acts which are believed to be lawful by those who commit
them. These prosecutors threaten to indict underlings for conduct that
is even further away from the core of criminality unless they cooperate
against the real targets. Because federal criminal law carries outrageous-
ly high sentences—often with mandatory minimums—these prosecu-
torial threats are anything but illusory. They turn friends into enemies,
family members into government witnesses and employees into stool
pigeons. Silverglate believes that we are in danger of becoming a society
in which prosecutors alone become judges, juries and executioners be-
cause the threat of high sentences makes it too costly for even innocent
people to resist the prosecutorial pressure. That is why nearly all crimi-
nal defendants today plead guilty to “reduced” charges rather than risk

a trial with draconian sentences in the event of a conviction.
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I litigated dozens of cases in a country that employed this tactic with
a vengeance. That country was the Soviet Union in the 1970s and ’80s.
Every Soviet citizen committed at least three felonies a day, because
the criminal statutes were written so broadly as to cover ordinary day-
to-day activities. The Communist Party decided whom to prosecute
from among the millions of possible criminals. They picked dissidents,
refuseniks, and others who posed political dangers to the system. This
began under Stalin when his KGB head, Lavrenti Beria, infamously
said, “Show me the man and I'll find you the crime.” Even after Stalin’s
death, the gulag was filled with ordinary citizens who had committed
no crimes other than disagreeing with the powers that be. They were
not prosecuted for dissenting. Instead they were prosecuted for violat-
ing the myriad laws regulating commerce and other day-to-day eco-

nomic activities.

Several of my Soviet clients repeated the following gulag story: A new
prisoner who has been sentenced to 10 years of confinement is intro-
duced to the old prisoners who ask him what he is in for. He responds,
“Nothing.” The leader of the old prisoners responds cynically, “You're a

liar. For nothing they only give you 5 years.”

The Soviet legal system was evaluated by the Communist Party not
by its ability to dispense justice but rather by its efficiency. As Aleksandr
Solzhenitsyn put it in his masterful work on the Gulag Archipelago, a
garbage disposal system is not judged by its fairness but rather by its
ability to dispose of the garbage quickly and inexpensively. We are not
the Soviet system and there is little danger that we will ever reach that
nadir of injustice. But if Silverglate is correct, and the evidence he pro-
vides certainly supports his thesis, then we are moving in the direction
of that abominable system of justice. The difference is that the Soviets
were motivated by evil intentions—the desire to suppress legitimate
dissent. The prosecutors in our country are often motivated by good
intentions—the desire to suppress predatory crime. But the road to
injustice, like the road to hell, is often paved with good intentions. As

Justice Louis Brandeis once put it:
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Experience should teach us to be most on our guard to
protect liberty when the Government’s purposes are be-
neficent. Men born to freedom are naturally alert to repel
invasion of their liberty by evil-minded rulers. The greatest
dangers to liberty lurk in insidious encroachment by men
of zeal, well-meaning but without understanding.

Many current federal prosecutors honestly believe that they are doing
God’s work by creatively employing vague federal statutes to remain a
step ahead of creative criminals. They think, and with some justifica-
tion, that clear and specific criminal statutes can always be evaded by
clever and conniving criminals who can achieve their nefarious goals
without violating the precise terms of often anachronistic criminal
statutes. New technologies present new opportunities for crime, and

the criminal law has difficulty keeping pace with innovative criminals.

This problem of criminal law keeping pace with new developments
was exemplified by a 1931 decision written by Justice Oliver Wendell
Holmes. A man had stolen an airplane and transported it across state
lines. He was charged under a statute that had been enacted in the
early days of the automobile and that criminalized the transportation
of “motor vehicles” in interstate commerce. Because it would require
guesswork to decide whether Congress intended to include planes as
motor vehicles, the Supreme Court reversed the conviction, requiring
Congress to be clear about what it meant. Congress then amended the
statute to include airplanes.

This story is often repeated when new technologies or financial in-
struments have given rise to new opportunities for deception, over-
reaching or sharp practices. It is up to Congress, not the courts, to
decide which borderline conduct is to be criminally prosecuted and
punished, and Congress should do so with unambiguous language
capable of being understood by all citizens. Under the Constitution,
there is no room for creativity by prosecutors who are understand-
ably eager to send messages to miscreants who are themselves using
creativity in circumventing anachronistic criminal statutes. An expres-

sion common when our Constitution was ratified was that a criminal
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statute had to be so clear that it could be understood when read by a
person “while running.” Today’s federal statutes do not come close to

satisfying that criterion.

The very real current threat of terrorism provides another context in
which federal prosecutors are employing vaguely written statutes, some
of them relating to the financing of terrorist activities. The financing
of terrorism is a serious problem, deserving of federal concern. The
statutes criminalizing such activities, however, are poorly drafted and
open ended. In this area, as contrasted with some others, the federal
government has suffered significant defeats at the hands of recalcitrant
jurors. This would seem ironic at first blush, since the public is deeply
concerned about terrorism and jurors are likely to reflect that concern.
Yet, in several high-profile cases, juries have either acquitted or hung.
I offer one possible explanation, though it is necessarily tentative and
somewhat speculative. In terrorism cases, the political agenda of the
government is apparent, and American juries are particularly sensitive
to abuses of civil rights in the political context. That was true during
the Vietnam War, and it apparently continues to be true in the war
against terrorism. In purely financial cases that do not involve terror-
ism or any other obvious political issue, jurors are less likely to express
skepticism about government overreaching. The Soviets learned this
lesson early and disguised their political cases as purely financial ones.
They were not concerned about jury reaction, but rather about public
opinion, both domestic and international. Some American prosecutors
have tried to disguise political prosecutions as terrorist-related finan-

cial cases, but some jurors have seen through the disguise.

The men and women of zeal who use elastic criminal statutes to pros-
ecute citizens who they believe are exploiting or endangering other citi-
zens may in fact be doing God’s work, but they are not doing Jefferson’s
work or Hamilton’s work or Madison’s work or the work of the other
founders of our secular nation and Constitution. They should leave
to God (or public opinion) the punishment of immoral people who
do not violate the explicit terms of criminal statutes. They should not

take it upon themselves to right all the wrongs of an imperfect world
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but rather to prosecute only those defendants who, to paraphrase
Shakespeare, have answered Hamlet’s question “to be or not to be” a
criminal, by deliberately and consciously crossing the line from im-
morality to felony. There should be vehicles other than criminal pros-
ecutions for interpreting and testing the reach and meaning of vague
statutes; civil and administrative proceedings are fairer vehicles than
prosecutions for the creative common law expansion of a citizen’s legal
duties. Prosecutors should be empowered, as they are in some contexts,
to seek declaratory judgments, injunctions or other civil remedies that
carry monetary sanctions but not criminal punishment. Only after the
law has been definitively clarified should prosecutors be permitted to

seek criminal punishments.

The criminal law should always be retrospective. The constitutional
provision against ex post facto laws should be read broadly to cover
after the fact interpretations of vague criminal statutes. It is no acci-
dent that this important prohibition was included in the body of the
Constitution even before the Bill of Rights was ratified. It is funda-
mental to a free society that its citizens be able to read the law and
conform their conduct to it. As Justice Holmes said in the airplane case
referred to above: “Although it is not likely that a criminal will carefully
consider the text of the law before he murders or steals, it is reasonable
that a fair warning should be given to the world in language that the
common world will understand, of what the law intends to do if a cer-
tain line is passed. To make the warning fair, so far as possible the line
should be clear.” This approach to criminal justice will make it harder
for the federal government to prosecute some innovative criminals, but
that is the price a democracy must be willing to pay for the important
principle that no person should ever be prosecuted unless he has made
a conscious decision to violate the criminal law. It is said of one par-
ticular Roman tyrant that he placed the text of his law so high above
the heads of the citizens that they could not read it. That is the way of

tyranny, not democracy.

Silverglate brilliantly documents how the principle of fair warning

is being violated on a daily basis by current federal prosecutors. He
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also shows that this is not a Republican problem alone nor one that
has been limited to any particular recent administration. The Clinton
Justice Department violated this principle as zealously as did the Bush
Justice Department. Unless the culture of federal prosecution changes,
it seems likely that this problem will persist regardless of who is elected
president or who is appointed attorney general. This is a systemic prob-
lem that requires a systemic answer. I believe that at the heart of this

problem is the structure of the Justice Department itself.

Our attorney general is a presidential appointee, generally from the
president’s party, often a trusted friend and political adviser. Recall
Robert Kennedy, President Kennedy’s brother and campaign manager;
John Mitchell, President Nixon’s law partner and campaign manager;
and William French-Smith, President Reagan’s personal lawyer, as per-
haps the most striking examples of the closeness between presidents
and their attorneys general. Although Janet Reno was not a friend of
Bill Clinton, she came from his party and was recommended for the job
by Hillary Rodham Clinton’s brother. President George W. Bush’s first
two attorneys general were political cronies. The attorney general is
supposed to be a trusted loyalist, a member of the president’s Cabinet,
a person in whom the president can confide on matters of policy and
politics. That same attorney general is also supposed to be the nation’s
highest law enforcement officer—the person who ultimately decides

whom to investigate and to prosecute.

Because our attorney general—unlike any official in other govern-
ments—plays these dual roles of political adviser and chief prosecutor,
no one holding that job can be trusted to investigate and, if necessary,
prosecute the president or other high-ranking members of his or her
and the attorney general’s administration. He or she would be in a clear
conflict of interest, and the perception of unfairness would cloud any
decision.

The same is true, though perhaps to a lesser degree, with any high-
profile prosecution, especially any that has political or partisan impli-
cations. It is also true to some degree of all prosecutions, since winning

and losing criminal cases reflects on the administration.
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In other democracies, the two jobs that our attorney general performs
are divided. There is a political officer generally called the “Minister of
Justice” whose job it is to advise the president or prime minister and
to be loyal to the party and person in power. There is also a non-po-
litical official, generally called the “Attorney General” or the “Director
of Public Prosecutions,” who has no loyalty to the incumbent head of
state or his party and whose sole responsibility is to investigate and
prosecute in a nonpartisan manner. Prime ministers and presidents
have been brought down (and upheld) by such prosecutors, without
any appearance of impropriety. Prosecutions in general have a less par-
tisan feel and smell.

Our system of investigation and prosecution is unique in the world.
We have politicized the role of prosecutor, not only at the federal level
but in all of our states and counties as well. Nowhere else are prosecu-
tors (or judges) elected. Indeed, it is unthinkable in most parts of the
world to have prosecutors run for office, make campaign promises and
solicit contributions. Prosecutors in other countries are civil servants
who do not pander to the people’s understandable wish to be safe from
crime, or campaign on the promise to “be tough on crime.” (Our pen-
chant for voting on everything has reached laughable proportions in
Florida, where even “public defenders” must run for office. I can only
imagine what the campaign must be like.) But in the United States,
prosecutors are not only elected, or in the federal system appointed in
a generally partisan manner, but the job is a stepping stone to a higher
office, as evidenced by the fact that nearly every senator or congressman
who ever practiced law once served as a prosecutor. Winning becomes
more important than doing justice, because voters vote for “winners”
not “justice doers.”

There is much that needs to be done to make our criminal justice
system more just and less political. Requiring crystal-clear criminal
statutes is an important beginning and a crucial step. Silverglate’s book

shows the way.

Alan M. Dershowitz
August 2009






INTRODUCTION
TRAPS AND SNARES FOR THE UNWARY INNOCENT

A little over a half-century ago, an Army veteran named Joseph
Edward Morissette settled in small-town Michigan to raise his family.
To support his wife and young son, the 27-year-old worked as a fruit
stand operator during the summer and as a trucker and scrap iron col-
lector during the winter. His seemingly normal life came to a screech-
ing halt, however, when he was charged with stealing from the United
States government in 1952. His case would ultimately wend its way
through the federal court system and end up at the Supreme Court.

One time when Morissette was out hunting for deer with his brother-
in-law, he came across a heap of spent bomb casings on a tract of unin-
habited land located about half a mile from a traveled road and about
six miles from the main highway. To Morissette, the casings appeared
abandoned. There were no signs posted to the contrary, and, having
sat in a pile through several harsh Michigan winters, the casings were
showing signs of rust and decomposition. When Morissette failed to
bag a deer to pay for his hunting trip, he collected some of the casings,
crushed them with his tractor, and sold them as scrap metal. The cas-
ings yielded him $84.

The land turned out to be Oscoda Air Base, which the military used,
according to the later Supreme Court opinion, as “a practice bombing
range over which the Air Force dropped simulated bombs at ground
targets.”! A police officer, likely concerned about the large amount of
bomb-shaped scrap metal heaped in the bed of Morissette’s truck, asked
him about the casings and referred the matter to an FBI agent. That, in
turn, led to Morissette’s being indicted in federal court on the charge
that he “did unlawfully, willfully and knowingly steal and convert”
property of the United States in violation of a statute that provided that
“whoever embezzles, steals, purloins, or knowingly converts” govern-
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ment property is punishable by fine and imprisonment. Morissette was

convicted and sentenced to two months in prison or a fine of $200.

Morissette hadn’t realized that the casings were the government’s
property; he had taken them on the assumption that they were aban-
doned. In fact, he told the police officer who first questioned him that
he did not think they were of any use or that anybody would care if
he took them. Yet Morissette’s “innocent intention” couldn’t save him
at trial. Despite the facts, the trial judge forbade Morissette’s lawyer
to argue to the jury that his client acted with an “innocent intention,”
because the judge concluded that Morissette’s guilt under the statute
was obvious and legally irrefutable: the bomb casings were on govern-
ment property, and Morissette took them without permission. It was
irrelevant that Morissette might have reasonably believed the casings
were abandoned property, or even that this belief was based upon the
government’s own failure to post a notice to the contrary. The question
of whether Morissette believed he was not stealing, and of the govern-

ment’s complicity in giving him that impression, did not matter.

It’s important to note that the judge’s interpretation of the law de-
parted from centuries of English common law tradition, an evolving
body of judge-made interpretive law with ancient roots, based on hu-
man experience and common sense. The common law tradition, with
rare and narrow exceptions, does not punish those, like Morissette, who
act with innocent intent. This approach to criminal law contains a vital
moral component—our society punishes only those who intentionally

rather than inadvertently violate the law.?

When the United States Court of Appeals for the Sixth Circuit heard
Morissette’s appeal in 1951, it upheld his conviction by a 2-1 vote. By
the judges’ stated logic, it was a “technicality” that Morissette, who they
acknowledged made “no effort at concealment,” never intended to steal.
When it comes to statutory crimes defined by Congress, the two-judge
majority argued, intent or knowledge is irrelevant unless Congress ap-
pears to provide otherwise. Morissette wisely sought, and obtained,

Supreme Court review.
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In its unanimous opinion, the Supreme Court threw out the ap-
pellate court’s decision and, with it, Morissette’s conviction.” Justice
Robert H. Jackson discussed the historical role of intent in criminal
cases and “the ancient requirement of a culpable state of mind” that
must accompany a culpable act. To convict one of a crime, there must
be “an evil-meaning mind with an evil-doing hand” (for the technically
minded, the traditional common law notion of the combination of the

actus reus and the mens rea).

Based on these centuries-old requirements, Justice Jackson conclud-
ed that the courts could not presume from Congress’s silence that it
did away with the criminal intent requirement, as this “would conflict
with the overriding presumption of innocence with which the law en-
dows the accused.” Jackson noted that, had the jurors been allowed to
consider Morissette’s state of mind, “[t]hey might have concluded that
the heaps of spent casings left in the hinterland to rust away presented
an appearance of unwanted and abandoned junk,” and from that they

might “have refused to brand Morissette as a thief.”

Jackson and his fellow justices obviously recognized the importance of
their having decided to review the Morissette case, an undertaking ex-
tended to a small minority of litigants who seek review by the high court.
“This would have remained a profoundly insignificant case to all except
its immediate parties,” Jackson noted in the Court’s opinion, “had it not
been so tried and submitted to the jury as to raise questions both funda-
mental and far-reaching in federal criminal law.” And so this seemingly
insignificant case had the potential to ensure the continued presence
of fundamental principles of fairness and moral content in the federal

criminal law. But how long would those positive developments last?
c0@o o

A few years before he wrote Morissette v. United States, Robert H.
Jackson was serving as Franklin D. Roosevelt’s new attorney general.
On April 1, 1940, Jackson assembled his cadre of chief federal prosecu-

tors in Washington.* He wanted to speak to them about a matter of
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grave concern—and it wasn’t the evils of crime or the need to use every
crime-fighting tool to the fullest. Jackson’s subject, instead, was the un-

toward consequences of excessive prosecutorial zeal.

After explaining why a federal prosecutor must choose cases carefully
and recognize that not every crime can be pursued, Jackson turned to the
heart of his talk: “If the prosecutor is obliged to choose his cases, it fol-
lows that he can choose his defendants.” Here one finds “the most dan-
gerous power of the prosecutor: that he will pick people that he thinks
he should get, rather than pick cases that need to be prosecuted.”

Jackson was no soft touch. He knew real crimes when he saw them.
After serving as attorney general for less than two years, he would
become a Supreme Court justice and serve as well as chief American
war crimes prosecutor at Nuremberg. But Jackson also understood
the proper limits of power and the dangerous human impulse to ex-
ert power over others. The federal law books, explained Jackson, are
“filled with a great assortment of crimes,” and a prosecutor “stands a
fair chance of finding at least a technical violation of some act on the
part of almost anyone.” Prosecutors can easily succumb to the tempta-
tion of first “picking the man and then searching the law books, or put-

ting investigators to work, to pin some offense on him.”

Today, in spite of Jackson’s warning, it is only a slight exaggeration to
say that the average busy professional in this country wakes up in the
morning, goes to work, comes home, takes care of personal and family
obligations, and then goes to sleep, unaware that he or she likely com-
mitted several federal crimes that day. Why? The answer lies in the very
nature of modern federal criminal laws, which have become not only
exceedingly numerous (Jackson’s main fear at the time of his admoni-
tion to his prosecutors) and broad, but also, since Jackson’s day, impos-
sibly vague. As the Morissette scenario indicated, federal criminal laws
have become dangerously disconnected from the English common law
tradition and its insistence on fair notice, so prosecutors can find some
arguable federal crime to apply to just about any one of us, even for
the most seemingly innocuous conduct (and since the mid-1980s have

done so increasingly).



THREE FELONIES A DAY XXXVII

A study by the Federalist Society reported that, by the year 2007, the
U.S. Code (listing all statutes enacted by Congress) contained more
than 4,450 criminal offenses,” up from 3,000 in 1980. Even this figure
understates the challenge facing honest, law-abiding citizens. Since the
New Deal era, Congress has delegated to various administrative agen-
cies the task of writing the regulations that implement many congres-
sional statutes. This has spawned thousands of additional pages of text
that carry the same force as congressionally enacted statutes.® The vol-
ume of federal crimes in recent decades has exploded well beyond the
statute books and into the morass of the Code of Federal Regulations,
handing federal prosecutors an additional trove of often vague and
exceedingly complex and technical prohibitions, one degree removed
from congressional authority, on which to hang their hapless targets.

This development may sound esoteric to some—until they find
themselves at the wrong end of an FBI investigation into, or indict-
ment for, practices they deem perfectly acceptable. It is then that citi-
zens begin to understand the danger posed to civil liberties when our
normal daily activities expose us to potential prosecution at the whim
of a government official.

How these prosecutions work and what we can do about this perilous
state of affairs is the subject of this book. The dangers spelled out here
do not apply only to “white collar criminals,” state and local politicians,
and myriad professionals, though their stories will predominate in the
chapters that follow. No field of work nor social class is safe from this
troubling form of executive branch overreaching and social control,
and nothing less than the integrity of our constitutional democracy
hangs in the balance. After all, when every citizen is vulnerable to pros-
ecution and prison, then there is no effective counterweight to reign in
government overreaching in every sphere. The hallowed notion of “a
government of laws” becomes a cruel and cynical joke.

When I began practicing law in 1967, I hung out my shingle as a
“criminal defense and civil liberties lawyer.” I linked the two practice

areas because, during the turbulent ’60s, it seemed that defending peo-
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ple accused of crime often was an exercise in the defense of freedom
of speech, freedom of religion, freedom of association, or procedural
due process of law. Our firm’s typical cases involved what we called
“the three D’s”: drugs, draft, and demonstrations. A few years later, a
large number of gender discrimination cases were added to the mix,
but much of our work remained focused on the three D’s.

I recognized that I made a good part of my living defending people
who did very bad things (assault, robbery, murder, mayhem, larceny,
and fraud, for example). Many committed the crimes charged while
some did not. However, the charges against them entailed conduct that
reasonable people, ordinary citizens and lawyers alike, would rightly re-
gard as criminal, and the indictments were based on statutes that were
readily understandable. One could argue that some actions should not
be criminal, such as possession of marijuana, but the crimes charged
were usually clearly defined.

Then, about fifteen years into my law practice, I noticed a shift in the
federal courts. More and more of my clients (physicians, bankers, aca-
demics, scientists, investors, newspaper reporters, accountants, artists,
and photographers [the “three D’s” had by then given way to a more
diverse clientele]) were being investigated and prosecuted for conduct
that neither they nor I instinctively viewed as criminal. As I prepared
to defend against the charges, I could not rid myself of the unsettling
notion that the federal criminal laws were becoming vaguer and harder

to understand with the passage of time.

This chasm between federal and state law had in theory been estab-
lished long ago, in 1812, when the Supreme Court ruled in a bribery
case that federal crimes were entirely creatures of congressional statute
and not successors to English common law.” As a result, Congress in
writing statutes, and the federal courts in interpreting them, do not have
the full benefit of the common law’s wisdom and experience—with in-
creasingly alarming consequences. As the Supreme Court said in 1985,
“[W]hen assessing the reach of a federal criminal statute, we must pay
close heed to language, legislative history, and purpose in order strictly
to determine the scope of the conduct the enactment forbids.”® This
judicial exercise, often akin to reading tea leaves, has proven disastrous.
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The deceptively simple exercise of divining congressional purpose in
enacting a statute involves, for one thing, a dubious assumption that
Congress acts with a single, much less a simple, intent. In practice, it is
rarely clear what that intent was, since much federal legislation is the
result of compromises that often are meant to gloss over genuine and
sharp differences. For this and perhaps other reasons as well, Congress
has demonstrated a growing dysfunction in crafting legislation that can
in fact be understood.

As the post-New Deal regulatory and national security state took
deeper root during the mid-20th century, the gulf between the defen-
dant-protective common law tradition practiced in the states and the
more malleable and prosecution-friendly federal law grew. More and
more, courts departed from Justice Jackson’s insistence on requiring
proof of criminal intent to commit a crime, and instead subscribed to
the belief that, if the nation is to be kept safe in an increasingly danger-
ous world, law violators must not be allowed to slip from the govern-
ment’s net, even when the law’s prohibitions could not be understood
with precision.

The danger posed by vague federal statutes was obvious to me, in
part because I came of age during the era of anti-Jim Crow racial strug-
gles in the American South. In what I now see is a historical irony, the
threat back then appeared to be the abusive use of vague state breach-
of-the-peace laws to turn back the wave of civil rights demonstrations
in the Deep South. The 1965 Supreme Court decision Cox v. Louisiana,’
decided while I was a law student, opened my eyes to just how much

mischief can be done with vague wording of the law.

In that case, Reverend B. Elton Cox, leader of a group of civil rights
demonstrators, was arrested in December 1961 for violating a 1950
Louisiana criminal statute that barred picketing “in or near” court-
houses. Louisiana’s anti-picketing law was not a unique product of the
segregated South. A similar federal statute to halt picketing of federal
courthouses by Communist sympathizers went on the books during
the Red Scare era, and even northern states—notably Massachusetts

and Pennsylvania—enacted similar laws.
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In Cox, what seemed outrageous was the manner in which Louisiana
officials enforced the Louisiana anti-picketing statute. Reverend Cox
had made a point of getting permission from city officials to lead the
demonstration across the street from the courthouse. He then led a
2,000-strong demonstration objecting to the arrest of 23 civil rights
protestors the previous day. The demonstrators sang and marched
peacefully until a small group of white-only lunch counter segrega-
tionists gathered nearby. Tension between the two groups escalated.
The police recklessly sprayed tear gas into Reverend Cox’s camp. The
next day, the police arrested Cox for violating the anti-picketing law.
He was sentenced to the maximum penalty of one year in jail and a
$5,000 fine.

The Supreme Court summarily overturned Reverend Cox’s convic-
tion, calling the conduct of city officials “an indefensible sort of en-
trapment.” The Court argued that the anti-picketing statute suffered
from a “lack of specificity” in its mandate that demonstrations not take
place “near” courthouses. Cox had received permission to lead a protest
across the street—approximately 125 feet away. By telling Cox that he
could lead the protest at that location but then arresting him, Louisiana
officials violated his right to adequate notice and hence “due process of
law.” Here, the vagueness of the statute had enabled the state to mislead
the citizen into running afoul of the law. Cox dealt a serious blow to the
government’s ability to pick and choose capriciously which citizens it
will or will not prosecute and under what circumstances.

In other cases, however, the problem lay not with officials intention-
ally misleading citizens, but with the inherent vagueness of the statute
itself. In a 1963 case, Edwards v. South Carolina,' 187 black high school
and college students were convicted for “breach of the peace” during
a peaceful demonstration against mistreatment of blacks. While the
Supreme Court ruled the demonstration itself was protected by the
First Amendment, it went further and deemed the statute unconsti-
tutional because it was “so vague and indefinite” that it practically in-
vited punishment of protected speech and protest. The Court noted
that the Supreme Court of South Carolina defined the word “peace”
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as used in the statute as “tranquility.” “These petitioners,” said the U.S.
Supreme Court, “were convicted of an offense so generalized as to be,
in the words of the South Carolina Supreme Court, ‘not susceptible of
exact definition.”

Troublingly, the doctrines of misleading the citizen" and “void for
vagueness,”'? which federal courts have applied in numerous cases with
regard to state statutes, especially where states have used vague statutes
to violate the federal constitutional rights of political, religious and ra-
cial minorities, have not been applied consistently or with equal rigor in
federal cases, despite the modern-era explosion of vague federal crimi-
nal statutes and mountains of turgid regulations. When the Supreme
Court considered an Oklahoma law that made it a crime to pay labor-
ers less than the prevailing wage in their locality, it decided that the
law’s references to “locality” and “current rate of wages” left too much
open to interpretation. That state law was unconstitutional, the Court
determined, because its language was “so vague that men of common
intelligence must necessarily guess at its meaning and differ as to” how
best to comply with it."* The dangers posed by vague laws, relatively rare
in modern state criminal statutes, are greatly exacerbated in the cur-
rent federal criminal code. Such federal statutes have been stretched by
prosecutors, often with the connivance of the federal courts, to cover a
vast array of activities neither clearly defined nor intuitively obvious as
crimes, both in commerce and in daily life.

I also began to notice that, as these bodies of law expanded, federal
prosecutors grew more inclined to bring criminal charges for deeds
that, at most, constituted arguable (sometimes barely arguable) civil of-
fenses. Thus, they raised reasonably contestable federal questions that a
federal court, in a civil proceeding, should have been allowed to resolve.
The citizen, if wrong, would have to pay a price measured in dollars;
and once the clear meaning of the statute or regulation was established,
the citizen would be expected to adhere to it, next time on penalty of
criminal indictment and conviction. I naively assumed that the federal
courts would, by and large, insist that citizens be charged with crimes

only when there was adequate notice of what constituted the crime.
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I had reason, at the start of this trend, to think that the federal courts
would rein in prosecutors. Consider the plight of Dorothy Garber. She
ran afoul of the federal tax code, widely viewed as a confusing mish-
mash of arcane, complex, and often conflicting rules and interpreta-
tions. As such, tax prosecutions traditionally were to be brought only
where the regulation had been sufficiently clarified so that the taxpayer
could reasonably be said to have intentionally violated a known legal
duty to pay taxes owed. The taxing authorities were supposed to exer-
cise wise discretion in deciding whether to seek to collect a tax in a civil
enforcement proceeding, or to seek to punish criminally a tax evader
who should have known better.

Garber’s case reached the Florida federal courts in the late-1970s. This
taxpayer was blessed (or perhaps, under the circumstances, cursed)
with a rare trait: her body manufactured an extraordinarily valuable
antibody used to make blood-typing serum. She frequently sold her
antibodies to a pharmaceutical company by the process of plasmapha-
resis, i.e., the removal, treatment, and return of blood plasma from and
to her circulation, a procedure that was both uncomfortable and po-
tentially dangerous. She underwent plasmapharesis sometimes as often
as six times a month and was handsomely paid for her trouble. In 1972,
she earned a weekly salary of $200. In addition, she was provided a
leased automobile and a $25,000 bonus. She earned a total of $87,200
that year and nearly as much in each of the two previous years.

Garber failed to report as income any of this money except her weekly
$200 salary. Consequently, she was charged with criminal tax evasion.
Her defense was intriguing, more a reflection of the conundrum of
the federal tax code perhaps than of her alleged dishonesty. Examples
of non-taxable transactions, some of which produce monetary gains,
are found scattered throughout the tax code in various contexts. For
example, if one owns some physical item, a “capital asset,” and sells that
asset for one’s cost, however calculated, there is no taxable gain. If one
is injured in an accident, compensation for pain and suffering is not
taxable, in contrast to compensation for lost wages. These special cate-
gories of assets and of revenue, many of which get quite technical, often
confound even the most experienced tax lawyers and accountants.
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Garber, a lay person, argued that her body was a “capital asset” under
the Internal Revenue Code, and that when she sold a portion of that
asset, the sale was a non-taxable exchange because the tax cost basis of
the asset with which she parted, i.e., her blood plasma, was precisely
equal to the funds she received. The funds merely replaced the plasma
she gave to the laboratory and therefore were neither proceeds of a
business nor payment for services, either of which would render the
proceeds taxable as “earned income.”

The United States Court of Appeals for the Fifth Circuit saw the is-
sue as “a unique legal question,”* noting that Garber testified “that she
thought, after speaking with other blood donors, that because she was
selling a part of her body, the money received was not taxable.” The
trial judge had told the jury that monetary proceeds of such plasma
donations were taxable and refused to allow Garber’s defense counsel
to present expert witnesses who would say otherwise.

In reversing her conviction, the Court of Appeals decided not only
that she had a right to present her capital exchange theory supported by
expert testimony, but that “no court has yet determined whether pay-
ments received by a donor of blood or blood components are taxable as
income.” If Garber performed a service, it was taxable; if, on the other
hand, “blood plasma, like a chicken’s eggs, a sheep’s wool, or any salable
part of the human body,” is tangible property, then her revenues were
not taxable. Most importantly, the court declared that, because the law
was vague and unsettled, “a criminal proceeding...is an inappropriate
vehicle for pioneering interpretations of tax law.”'* In other words, the
government should have brought a civil action against Garber to seek
collection of the tax owed, not a criminal one to punish her.

Today, the Justice Department encourages federal prosecutors to do
exactly what the Garber court condemned. In particular, federal pros-
ecutors’ novel use of long-standing but utterly formless “anti-fraud”
laws, which cover increasingly vast areas of American life, threaten hon-
est (and apparently law-abiding) business executives and other profes-
sionals, as well as other ordinary citizens. In 2003, Michael Chertoff,

then-second-in-command of the Justice Department’s Criminal
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Division, even went so far as to boldly declare that federal prosecutors
should exploit anti-fraud provisions to indict business executives be-

cause “criminal prosecution is a spur for institutional reform.”'®

The federal government’s preference for criminal prosecutions (over
either civil prosecution or “institutional reform” via the legislative
branch) to expand the reach of the law is not limited to vague “anti-
fraud” statutes and regulations. The same can be said for other now
commonly used statutes—conspiracy, bribery, and extortion, among
others. Even the most intelligent and informed citizen (including law-
yers and judges, for that matter) cannot predict with any reasonable
assurance whether a wide range of seemingly ordinary activities might

be regarded by federal prosecutors as felonies.
c0@o o

The trend of ambitious prosecutors exploiting vague federal laws and
pursuing criminal charges instead of oftentimes more appropriate civil
actions, something that they could not readily get away with in many
state courts, has been alarming enough, but it’s not the whole story.
Indeed, the threat posed by federal prosecutors has become a verita-
ble perfect storm lately, due to the convergence of this trend with the
commonplace legal tactics that these prosecutors wield in order to get
convictions in the vast majority of cases. Prosecutors are able to struc-
ture plea bargains in ways that make it nearly impossible for normal,
rational, self-interest calculating people to risk going to trial. The pres-
sure on innocent defendants to plead guilty and “cooperate” by testify-
ing against others in exchange for a reduced sentence is enormous—so
enormous that such cooperating witnesses often fail to tell the truth,
saying instead what prosecutors want to hear. As Harvard Law School
Professor Alan Dershowitz has colorfully put it, such cooperating de-

fendant-witnesses “are taught not only to sing, but also to compose.”"’

There has been precious little legislative and judicial analysis of the
expanded use of destructive coercive practices for “turning” prosecution
witnesses, which may involve immunity for loved ones, cash stipends,
new identities not encumbered by a criminal record, and other power-
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ful inducements in exchange for “composing” to nail former associates.
Although in theory the law requires that the government disclose to de-
fense counsel all inducements given to cooperating witnesses,'® jurors
typically accept prosecutors’ claims that such inducements are essential
to infiltrate hidden criminal conspiracies. Moreover, as any criminal
defense practitioner knows, in practice, many types of inducements
and threats often are implied, the subject of a knowing wink of the eye
by the prosecutor to the prospective witness’s lawyer.

The “cooperation” framework is insidious. Prosecutors long have
had the ability to offer witnesses valuable benefits, including money;,
in exchange for testimony that incriminates associates. Today, federal
sentencing guidelines (once mandatorys; still strongly suggestive and
widely followed by judges) reward defendants who plead guilty and
then give the government the testimony it seeks to prosecute others.
Vague statutes exacerbate this problem by making it quite easy for one
associate to testify that a former collaborator is indeed a crook.

The myriad ways in which federal prosecutors can craft or compose
important witness testimony makes the prospect of the reduced sen-
tence affiliated with a plea bargain much more palatable to defendants
than the risk of a much higher sentence should they be found guilty
at trial. The risk-reward ratio that innocent defendants weigh when
deciding whether to challenge an indictment by insisting on a trial has
tilted decidedly toward risk reduction via a guilty plea and cooperation
against others.

The push for more plea bargains also has an effect on how thorough-
ly—and indeed whether at all—the prosecutions are tested in federal
appeals courts to determine whether prosecutors are relying on cocka-
mamie interpretations of federal statutes. When you can scare enough
defendants to plead guilty in exchange for less prison time, the govern-
ment wins by default since there is no real chance that an appeals court

will say that the prosecution was wholly phony.

Increases in the number of plea bargains also have the functional re-
sult of hiding these prosecutions from the public and avoiding scrutiny

by the press, because cases in which defendants take plea bargains re-
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ceive much less attention than those that go to trial. On the other hand,
as the circle widens to ensnare ever more “conspirators,” prosecutors
trumpet their willingness to “go wherever the evidence leads,” and the
news media are, far more often than not, prepared to report such news

without an ounce of insight or skepticism.

Thus, more and more innocent conduct gets swept into the catego-
ry of crime—not by legislatures, and only secondarily by judges and
juries, but primarily by these dangerous and altogether too common
prosecutorial practices. The problem is exacerbated by a white collar
criminal defense bar composed largely of former federal prosecutors
turned defenders who, by virtue of their experience in the federal gov-
ernment, well understand the risks of going to trial and therefore stress
to their clients the benefits of cooperation over confrontation and the
increasingly less likely prospect of vindication. While some former
prosecutors turn into vigorous and skeptical defense lawyers (a few are
among the most talented and principled in the nation, some of whom
even left their prosecutorial jobs out of revulsion at the modern prac-
tices of the Department of Justice), a culture of assumed guilt, plea-
bargaining, and deal-making has developed in defense circles which,
more and more, are populated by capitulation-prone former prosecu-
tors, especially at the higher echelons of the profession. The name of
the game is to confess and cooperate, thus pleasing prosecutors who,
in the not-too-distant past, were the comrades-in-arms of the newly-
minted defenders. Through this flawed process, ordinary conduct is
increasingly deemed criminal without the benefit of critical examina-
tion, much less an adversarial testing of the DOJ’s often pioneering

interpretations of federal law.

In turn, this prosecutorial strategy affects news coverage of high-
profile cases that resemble public hangings in the Old West, often with
the press decrying the latest “crime wave” and cheering the double-
digit sentences imposed, with little or no critical media analysis and
understanding. The criminal justice system and the news media (which
in theory is supposed to be a check on government excess) feed one

another instead.
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Since the late-1980s, the federal bench, too, has been undergoing a
transformation that has seriously eroded the extent to which judges
can be relied upon to rein in bogus federal prosecutions. Judges, many
of whom are former prosecutors, not only buy into the amorphous
definitions of federal crimes favored by prosecutors, but they know-
ingly enable the tactics that allow prosecutors to present witnesses who
bolster dubious prosecutions, thereby giving such cases the patina of
substance. In a 1998 case, which served as a roadsign in the degradation
of the federal justice system, lawyers for a Kansas woman named Sonya
Singleton challenged the practice of offering leniency and even mon-
etary rewards to cooperating government witnesses in exchange for
their testimony. Prosecutors alleged that Singleton assisted her drug-
dealing husband by wiring money for him in her name to a kingpin
in California. Ms. Singleton and other co-conspirators were charged
with multiple counts of money laundering and conspiracy to distribute
cocaine. Before trial, she moved to suppress the testimony of Napoleon
Douglas, a co-conspirator who had entered into a plea agreement with
the government. The basis for her motion was that the government
had impermissibly promised Mr. Douglas something of value, in viola-
tion of both federal law and the Kansas Rule of Professional Conduct.
Specifically, Douglas had been promised that 1) he would not be prose-
cuted for any violations of the Drug Abuse Prevention and Control Act,
stemming from his activities, other than perjury or related offenses,
and 2) prosecutors would advise the sentencing court and parole board
of the nature and extent of the cooperation provided.

Singleton’s challenge was a shot across the justice system’s bow, aim-
ing directly at its increasingly corrupt “business as usual” culture, and
she lost.

Not surprisingly, a federal statute makes it a crime to bribe witnesses;
it is a felony to give or promise a witness “anything of value” in ex-
change for testimony.” The defendant’s theory in Singleton was, if it is a
felony (and it is) for any defense lawyer to promise a benefit to a witness,
should it not similarly be a crime for prosecutors, by threats, money or
other inducements, to coerce or bribe the vulnerable to “cooperate”?
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Shouldn’t all untoward pressures and inducements be removed from
witnesses, so that truth, and not just naked self-interest, governs their
testimony? The statute, on its face, makes no exception whatsoever for

government use of bribery.

A three-judge panel of the Tenth Circuit Court of Appeals® followed
the seemingly (one might even say unusually) clear wording of the
witness-bribery statute and found no exception for prosecutors who
threaten and then reward government witnesses for their testimony.
The court drew the obvious conclusion that doing so is bribery. A pan-
icked Department of Justice promptly sought and obtained further re-
view by the full membership of the court, insisting the statute not be
interpreted to mean what it says, lest the whole edifice of bought and

coerced prosecution testimony collapse.

The full court reversed the upstart panel that had temporarily rocked
the prosecutorial boat.?! It ruled that “in light of the longstanding
practice of leniency for testimony,” it must be “presumed” that, had
Congress intended to “overturn this ingrained aspect of American le-
gal culture, it would have done so in clear, unmistakable, and unargu-
able language.” Of course, that is precisely what Singleton argued and
the three-judge panel found that Congress had done—spoken clearly
against bribery of witnesses. The full court, however, pretending to
know, without any clear evidence, what was on Congress’s mind when
it enacted a seemingly all-inclusive prohibition against interfering with
the testimony of a witness, found that Congress intended an exception

for prosecutors—a double standard if ever there was one.

It was hard for the defense bar to avoid profound disillusionment.
The Singleton experience demonstrated that, even where Congress
seems to have spoken clearly on the definition of witness bribery, the

institutional imperative to obtain convictions at any cost prevailed.

Cynicism about the unlevel playing field granted to prosecutors
by Singleton was amplified by a 1970 Supreme Court decision, North
Carolina v. Alford. In that case, the defendant was charged with first-
degree murder (with a potential death sentence attached to it) but de-

cided to take a plea bargain in which he would accept a sentence for
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second-degree murder instead. However, unlike most defendants who
take these deals, “Alford took the stand and testified that he had not
committed the murder, but that he was pleading guilty because he faced
the threat of the death penalty if he did not do so.”* After his trial,
Alford appealed and claimed that his guilty plea was the product of
force or coercion because he had been facing the death penalty. The
Supreme Court decided that his plea was not coerced and that it was
lawful for the judge to accept Alford’s guilty plea even though he main-
tained his factual and legal innocence. Instead of risking execution,
Alford decided to throw in the towel and take a thirty-year sentence. In
today’s world of federal criminal law, many defendants will find them-
selves weighing reasons similar to Alford’s that might lead them to take
a plea bargain, including the recognition that innocence is all too often

not an adequate and effective defense to a federal prosecution.

The Court’s decision in Alford is a double-edged sword for defendants.
In the short run, defendants situated similarly to Alford might benefit
by being able to plead guilty and exchange the certainty of a lower sen-
tence for the risky uncertainty of a much more onerous sentence. In
the long run, however, Alford is bad news for federal defendants and
the federal criminal justice system in particular, because it means those
prosecutions will never go to trial and that, in turn, those prosecutions
will never be challenged in appeals courts. In the longest view, federal
prosecutors who exploit vague statutes are the biggest beneficiaries of
the Court’s decision in Alford precisely because they can structure deals
that 1) defendants cannot refuse and that 2) mean that the prosecu-
tors’ creative interpretations of the laws are unlikely to be challenged
or overturned through judicial review. The combination of Alford and
Singleton, in the context of a system of federal laws that so often simply
cannot be understood, has paved the way to an inescapable conclusion
that the federal criminal justice system has become a crude conviction

machine instead of an engine of truth and justice.
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This phenomenon, the synergy between vague statutes and coer-
cive prosecutorial tactics, explains the anecdote told by Tim Wu in a
2007 article titled “American Lawbreaking,” published in the online

magazine Slate:

At the federal prosecutor’s office in the Southern District
of New York, the staff, over beer and pretzels, used to play
a darkly humorous game. Junior and senior prosecutors
would sit around, and someone would name a random
celebrity—say, Mother Theresa or John Lennon. It would
then be up to the junior prosecutors to figure out a plau-
sible crime for which to indict him or her. The crimes were
not usually rape, murder, or other crimes you'd see on Law
& Order but rather the incredibly broad yet obscure crimes
that populate the U.S. Code like a kind of jurisprudential
minefield: Crimes like “false statements” (a felony, up to
five years), “obstructing the mails” (five years), or “false
pretenses on the high seas” (also five years). The trick and
the skill lay in finding the more obscure offenses that fit
the character of the celebrity and carried the toughest sen-
tences. The result, however, was inevitable: “prison time,”

as one former prosecutor told me.”

This is precisely the expansion of the criminal code that Justice Jackson
warned of more than half a century ago. But there is an added danger
that Jackson did not foresee: as the criminal code became broader, it
also became more and more vague, or at least it has been interpreted so
by prosecutors and often by courts as well. Because of this vagueness,
the federal criminal law has become too often a trap for the unwary
honest citizen instead of a legitimate tool for protecting society. There
are too many people behind bars today who honestly believed, for
good and sufficient reasons, that they acted in conformity with the law.
Justice Jackson perceived the very early stages of the transformation
(some would say perversion) of federal criminal law into such a trap.

He decried the failure to limit federal prosecutions and convictions to
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people who knowingly and intentionally violated reasonably knowable

legal duties, as is the ancient common law tradition.

Let’s be clear. All segments of civil society and a wide variety of seem-
ingly innocuous behaviors are at risk of being criminalized by an over-
zealous Justice Department (“civil society” being defined roughly as
the private sector, even if one’s work is government-regulated to some
degree). The increasing power the federal government exerts over every
element of the private sector, as demonstrated by the power to inves-
tigate, prosecute, and even convict defendants who have not commit-
ted a clearly defined crime, is a threat to the nation as a whole. Quite
simply, it undermines a critical tension, an essential balance of power,

between the government and the governed.

Consider some of the cases that will be discussed in more detail fur-

ther on in this book:

Philip Russell, a lawyer from Greenwich, Connecticut, was indicted
in 2007 for obstruction of justice because he destroyed child pornog-
raphy, despite the fact that child porn is illegal even to possess (“con-
traband”) and therefore holding, rather than destroying it, arguably
would be criminal.

Michael Milken, under threat that the Department of Justice would
prosecute his younger brother if the older brother did not take a plea
bargain, pled guilty in 1990 to a felony that a judge later ruled (in a trial

against a Milken cohort) did not constitute a crime.

The Department of Justice in 2002 indicted, and then convicted

>«

Arthur Andersen & Company, at the time one of the nation’s “Big Five”
accounting firms, for obstruction of justice simply because the firm
followed its normal document-retention-and-destruction policy be-
fore receiving a document-production subpoena in connection with
the government’s investigation of Enron Corporation. By the time the
Supreme Court unanimously reversed the conviction (because the jury
had been instructed that it could convict even in the absence of any
type of dishonesty), the firm had gone out of business. Faced with the

threat of a ruinous prosecution on the basis of similarly dubious claims
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of wrongdoing, KPMG (a member of the then-remaining “Big Four”),
believing that discretion was the better part of valor, admitted to read-
ily refutable guilt and betrayed its former partners and employees in

order to survive.

Federal prosecutors indicted Steven Kurtz, a college professor and
politically radical artist living in Buffalo, New York, on a mail fraud
charge in 2004 for engaging in a transaction that professors around
the country engage in routinely. In truth, the mail fraud charge was
simply a way for the government to justify the countless man-hours the
FBI poured into the case after falsely, indeed bizarrely, concluding that
Kurtz’s cutting-edge artwork amounted to bioterrorism.

The Department of Justice reportedly looked into indicting The New
York Times (and its top editors and reporters) for espionage for run-
ning a front-page story that exposed the National Security Agency’s
arguably unlawful warrantless communications surveillance program.

These are just a few of the prosecutions in which well-meaning pro-
fessionals from all walks of life have been charged (or nearly charged)
criminally for engaging in activities that most of us—lawyers and lay-
men alike—would consider lawful, often quite ordinary, and frequently
socially beneficial. How has this happened?
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CHAPTER ONE

Reeling in the Great White,
and Other Tales of Fishing
for State and Local Pols

In column after column during the 1990s, Miami Herald columnist
Carl Hiaasen obsessed over the “culture of corruption” besetting South
Florida. One focus of his ire was Raul Martinez, the popular mayor
of Hialeah, a heavily Cuban-American city just outside of Miami.
Hiaasen was hardly a lone wolf howling in the wilderness: over the
years Martinez would survive three corruption trials brought by the
Florida U.S. attorney’s office. Yet even Hiaasen thought the feds should
call it quits after the second trial, when jurors voted 11-1 for acquittal.
“[N]ot because he’s innocent,” the crusading columnist assured his
readers, but because “most Hialeah voters adore Raul,” having consis-
tently returned him to office in spite of his legal travails. Still, all was not
lost, in Hiaasen’s opinion. The unsuccessful trials against Martinez pro-
vided “valuable civics lessons, proving beyond any doubt that Hialeah

is as relentlessly corrupt as everybody assumed.”!

But was Raul Martinez “corrupt”? Or was he an ordinary local politi-
cian, even a pol of above-average skill and charisma, who fell prey to
a fishing expedition by federal prosecutors hell-bent on using every
legal tool in their arsenal to assert their authority over local political
arrangements? The press, all too eager to parade its hard-boiled real-
ism while mounting the pedestal of moral guardianship, rarely bothers
to ask such questions about the motives of federal prosecutors and the

real offenses of state and local political figures. And yet one day, the
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feds would come after the Fourth Estate too, armed with many of the
same statutes and misplaced legal arguments it began applying in the
1980s to pols.

Martinez was and remains something of a rarity in South Florida:
a Cuban-American Democrat who garners political support from a
broad spectrum of the area’s enormously diverse electorate.* He came
to Hialeah as a child, then married and had two children. After found-
ing a Spanish-language weekly newspaper with his father, Martinez,
like many successful professionals in that fast-growing part of the state,
dabbled in real estate development. Elected to the Hialeah City Council
in 1977, the ambitious Martinez quickly challenged the Democratic
machine, which was run by then-mayor Dale Bennett. Martinez won
the mayoral election, and his political career took off as he gained the
trust and support of many segments of the community. He attracted a
wide array of political supporters who felt that they wanted to hitch a
ride on his star. It was widely thought that he was being groomed to run
for the seat of legendary long-time Democratic Congressman Claude
Pepper, with whom Martinez had developed a friendship. Such was
Martinez’s popularity that in 1982 the Florida legislature established
new district lines that placed Martinez’s residence in Representative

Pepper’s district.

On the Republican side, leaders were grooming then-State
Representative Ileana Ros-Lehtinen. She was the daughter of a Cuban
immigrant, Enrique Ros, who was a leader of Miami’s large, predomi-
nantly Republican, and vociferously anti-Castro Cuban community. It
would be an uphill climb for any Democrat to beat Ros-Lehtinen for
Claude Pepper’s seat, but Martinez, an evident up-and-comer, seemed

poised to do precisely that.

State and federal investigators had long looked into allegations of
corruption among local political bodies in Hialeah. In early 1985, The
Miami Herald published a series of articles claiming that members of
the Hialeah Zoning Board and City Council were “selling” their votes
to developers in exchange for receiving lots or shares in the projects.

As bad as that sounds, it’s important to put these allegations in con-



THREE FELONIES A DAY 5

text. Florida laws governing local political office-holders are similar to
those in most states. Local politicians are allowed, if not encouraged,
to maintain private careers and businesses to support themselves and
their families. Salaries paid to such political figures typically are mod-
est, necessitating that anyone other than those with inherited or earned
wealth maintain an income-generating occupation while in public of-
fice. In the 1980s, members of the Hialeah Zoning Board were unsala-
ried volunteers, while city councilors were paid a mere $2,600 per year,
and the mayor’s salary hovered around $50,000. Since such officials are
paid so little in their elected positions, it might well be seen as a perk of
office that one is allowed to parlay one’s importance and prestige into
increased business success. At the very least, state and local laws and po-
litical culture tolerate local officials’ engaging in private business deal-
ings that almost certainly benefit from their holding municipal office,
as long as they do not engage in official acts, such as voting on munici-
pal bodies on matters that directly affect their own financial interests.
In an area where real estate development was exploding and where
local city councils and zoning boards maintained dockets crowded
with petitions for enactment of or relief from laws, it was perhaps in-
evitable that Martinez’s civic life would fuse to some degree with his

professional work.

What’s crucial to bear in mind here is that states and municipalities
do prescribe limits to these relationships, and in fairly straightforward
terms. Typically, state and municipal conflict-of-interest laws prohibit
public officials from playing both ends of a project or business venture.
Moving to more serious criminal infractions, bribery takes place when
the businessman initiates the idea of a payment, and it is extortion
when the public official demands payment to refrain from harming the

citizen’s interests.

In 1989, a state investigation of Martinez had just closed, finding
nothing in the way of bribery or extortion to pin on the mayor. Still, the
federal investigation continued and, after the death of Representative
Pepper, the feds ramped it up. “The timing raises further questions

about the motivation of the prosecution,” wrote The Miami Herald.
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The United States Attorney at the time was Dexter Lehtinen, whose
wife expressed interest in replacing Pepper when he had fallen ill.”> Sure
enough, Martinez dropped out of the congressional race when the
corruption investigation made its way into the press. And Ileana Ros-

Lehtinen sought and won Pepper’s seat after his death.

Lehtinen did not want for doubters and critics. A “high-level admin-
istration source” was quoted in the Herald as saying that “of all the U.S.
attorneys around the country, he was by far the one we scratched our
heads about the most.”* There were reports that the seriously wounded
Vietnam War vet motivated his assistant prosecutors to win cases “by
waving a plastic model of a Kalashnikov AK-47 assault rifle at a full staff
meeting and handing out printed slogans: ‘No Guts, No Glory.” Stories
circulated about Lehtinen’s frequent volcanic tirades at staff meetings
and elsewhere.” Writer T. D. Allman described Lehtinen in Vanity Fair
as a Captain Queeg-like character who, a former subordinate told the
writer, “runs this office the way Noriega ran Panama, through terror,

fear, and intimidation.”®

To quiet his critics while his wife ran for one of the state’s highest
offices, Lehtinen claimed that he was stepping out of the Martinez
investigation and prosecution, leaving the decisions to the rest of his
staff. And decide they did: On April 3, 1990, Martinez was charged in
a complex, 64-page indictment alleging, at its center, a “racketeering

conspiracy” and the crime of extortion under the federal Hobbs Act.’

For the most part, the technique by which the alleged extortion was
accomplished was that real estate developers cut Martinez in on deals
by selling him parcels of property at below-market prices. A typical
deal for which Martinez was indicted was the Marivi Gardens project.
Silvio Cardoso, star government witness, was an unsuccessful candi-
date for City Council in 1977. In the next election, he won after allying
himself with the then-mayor and political boss Dale Bennett, who had
built up a formidable political machine. When Martinez challenged
and beat the Bennett mayoral machine in 1981, Cardoso switched sides
and moved into Martinez’s camp. Cardoso testified that his change of

allegiance occurred because “I saw he [Martinez] was doing a good
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job for the city, and I worked with him. We worked on a lot of things
together, the mutual respect for each other broadened where we have

developed a friendship.”®

The following year, Cardoso began to take advantage of his rela-
tionship with the new mayor. He decided to purchase and develop a
plot of land named “Marivi Gardens.” He needed a zoning variance
to build more extensively on the property. Not surprisingly, Cardoso
approached Martinez to see if he would be his partner. Cardoso ex-
plained that if he and the mayor became business partners, it would ce-
ment their friendship. He also believed that if the popular mayor were
a partner in the project, it would attract buyers for the completed units.
Martinez indicated his interest. Cardoso signed the purchase contract

for the undeveloped property in January 1983.

Cardoso’s application for the zoning variance for Marivi Gardens
needed a recommendation from the Zoning Board to the City Council.
When the matter came up before the Council, Cardoso, a member, ab-
stained because of his interest in the project. The variance was allowed.
Cardoso followed through on his purchase of the property in December
1983. Earlier that year, Martinez told Cardoso that he wanted to pur-
chase one of the lots, but Cardoso replied that he intended to give, not

sell, the lot to his newfound friend and political ally.

Cardoso further testified that he and Martinez never discussed any-
thing that Cardoso expected Martinez to do. And, it must be recalled,
Cardoso by this time was an immunized cooperating witness for the
government, under pressure to help the prosecution. Nonetheless, he
never said that Martinez had ever threatened him in any way. Nor did
Martinez threaten to veto Cardoso’s zoning applications, even though

a veto was within his power.

Cardoso denied that Martinez’s official power to obstruct the proj-
ect had any reason to do with his wanting to give the mayor the plot.
Rather, his motive was more generalized: “I felt it would be to my bene-
fit politically, and economically in the future.” Cardoso also noted that,

if he cemented his business and personal relationship with Martinez,
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the mayor would refer real estate deals in Hialeah to Cardoso, because
Martinez “did not have the time” to do them himself. “I would basically
broker the deal”

As a result, Cardoso transferred the gift lot to Martinez, who duly
declared it as income on his 1984 tax return. Three years later, Martinez
sold the lot for $45,000. As Cardoso had anticipated, when he ran for
election to the City Council in 1983, Martinez not only contributed
to his campaign and helped get others to do so, he also escorted the
candidate around Hialeah’s campaign trail. Martinez even advised on
the preparation of campaign literature. Cardoso was right: A business
and friendship relationship with a popular and successful public of-

ficial was not bad for business or political life.

Another government witness, Renan Delgado, testified similarly in
connection with another real estate deal, Steve’s Estates. Delgado sold
property to Martinez on favorable terms, explaining that Martinez pro-

vided useful advice and assistance in his business. Delgado elaborated:

Everybody wanted to be friends with the [mayor]—in the
city where you work. He’s my friend, but you also want to
be friends, you know, for a lot of reasons. If you're in busi-
ness in a city, in any city, you want to be friend[s] with your
people that run the city.

Delgado’s last sentence summed up quite succinctly the reigning
business ethos in most municipalities. He explained that while he
would have wanted to receive more of the money on the deal and give
Martinez a less favorable price for the lots the mayor purchased, his

decision to accept less money was “voluntary.”

At this point in the story, it’s necessary to step back and take a look at
the law the feds used to go after Martinez. The Hobbs Act was enacted
in 1951 during a period of public outcry over organized crime, essen-
tially to deter extortionate threats by both private thugs and public
officials seeking payoffs. The situation of public officials is, of course,
different from that of gangsters. The latter could threaten citizens with

all manner and kinds of violence to extract payments or property.
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Corrupt public officials have a different tool to induce citizens to fork
over money: the power inherent in political office by which officials
can enrich or ruin private parties seeking government approval, assis-
tance, or forbearance on a project.

Public sector extortion is in another way very different from extor-
tion involving the neighborhood leg-breaker. In our political system,
citizens who run for public office often have to raise significant sums of
money to finance their campaigns. Campaign contributors sometimes
donate out of a sense of civic virtue. Often their motive has something
to do with official or unofficial legislative or executive support, or sim-

ply “greasing the wheels” for a project.

Under federal law, bribery of state officials (typically payments initi-
ated by the citizen) is not a distinct federal crime, although it might
be punishable under circumstances in which the citizen uses the mails
or other tools of interstate commerce to carry out a violation of state
law. Only extortion engaged in by the official violates the Hobbs Act.’
In theory, this law is meant to prevent and punish the disruption to
interstate commerce, over which the constitution gives the federal
government much control, when local officials impede economic and
commercial activity by blocking projects unless paid off. A major pur-
pose of such regulation of interstate commerce has been to remove
untoward burdens on the free flow of commerce. A state cannot, for
example, selectively impose a tax on products made in and exported
from another state, as this would disadvantage and hence slow the flow
of goods from one state to another. And so, in theory, it seems reason-
able for the federal government to forbid state and local officials from

superimposing a “corruption tax” on economic activity.

The trouble commenced because the Supreme Court interpreted the
Hobbs Act in a way that eliminated any meaningful distinction be-
tween extortion and bribery. It regards payment to a state or local of-
ficial as inherently a product of the official’s position and power. This
becomes a serious problem for local officials who choose to continue
their businesses and professions while holding public office, as we shall

see in the Martinez case. Indeed, the prosecution of Raul Martinez by
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Dexter Lehtinen’s office demonstrates the ways in which the lack of
clarity inherent in the Hobbs Act can be a prescription not so much for
keeping interstate commerce free of debilitating corruption, but rather
for imposing federal tyranny over local political systems and, not so
incidentally, evening political scores and affecting electoral outcomes.

Atbottom, the prosecution’s case at the trial was all over the place: The
mayor had used, or taken advantage of, or merely benefited from his of-
ficial position in order to coerce, or accept, financial tribute from those
whom he had the power to hurt or to refrain from helping. A delicate
dance was played out, the feds alleged, between a fawning, sycophantic,
and generous citizen-businessman, and a powerful local pol who re-
mained in private business during his term in elective office and did not

wall himself off from projects requiring government approvals.

In their lunge at Martinez, the feds also employed a technique dubbed
“ladder climbing,” once engaged in sparingly but now in greater, indeed
routine, use. The idea is simple and operates much like it sounds: The
feds put pressure on those in the lower reaches of the system, here, the
citizen businessmen, in order to get them to testify against those above
them on the ladder. Those who do not readily cooperate are threatened
with prosecution, and they then face a choice between serving a long
prison term or giving testimony deemed helpful to the prosecution of
higher-ups. Some are actually prosecuted and become cooperative wit-
nesses just before their trials, or after conviction and before sentence.

Sometimes it takes an actual heavy sentence to coerce the witness.

The technique used to pressure witnesses in the Martinez case was a
variation on this theme. Each of the developer “victims” of Martinez’s
alleged abuse of his official powers was deemed not only a victim of
Martinez’s extortion, but a co-conspirator in the criminal enterprise.
And each was given immunity by Lehtinen’s office in exchange for tes-
timony. Such immunity was necessary to get the cooperation and testi-
mony of the “victim” of the extortionate activity of the mayor. Without
it, the victim-witness could incriminate himself by testifying and ad-
mitting to his role in giving the mayor a cut of the projects in exchange
for official favors—at the very least a possible state bribery offense.
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Sometimes witnesses seek immunity in exchange for their coopera-
tion, but at other times immunity is imposed on them by a prosecutor
who obtains an “immunity order” from a judge. The bottom line of
an immunity order is that nothing the witness says in his or her testi-
mony can be used by a prosecutor or court in a criminal case against
the witness.

The defense’s case consisted largely of cross-examining the govern-
ment’s witnesses to demonstrate that none of them was ever threatened
by Martinez, nor was anyone offered zoning help in exchange for any
financial advantage conferred on the mayor. Importantly, the defense
pointed out to the jury that in Hialeah, as in most of Florida at the time,
local political officials were expected to maintain outside employment
and business interests. Indeed, part of Martinez’s defense was precisely
that he was on the way up, and therefore local business people vied to
associate themselves with him. The immunized witnesses who testified
for the government were hardly alone in wanting to hitch themselves
to the Martinez political star. As one Florida House of Representatives

member testified in the defense case:

Mr. Martinez was so highly regarded in all parts of Dade
County. He was one of the few Hispanics because he was
so fluent in English, [who] was accepted wherever he went,
and was very courteous to everybody. He was accepted in
the Black community and in the Hispanic community and,
of course, in the Anglo community.

Martinez’s defense thus sounded very much like the government’s
prosecution theory. Businessmen gave Martinez good deals to encour-
age him to ally himself with them and their enterprises, because they
believed that their association with Martinez would be of enormous
benefit to them. To the U.S. attorney’s office, this was an extortionate
(threatening) use of Martinez’s official power. To the defense, it was
a natural result of the combination of Martinez’s golden career pros-
pects, his official position and myriad contacts, and the realities and
normal expectations of local politics involving, in particular, public of-
ficials who earn only token compensation. (In addition to traditionally
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low salaries for these offices, there is the matter of campaign expenses.
Cardoso testified that in 1983 he spent some $100,000 on his own cam-
paign, and won a position that paid $17,000 per year.)

If there are to be legal limitations to this cozy but quite logical sym-
biotic arrangement, it would have to be imposed by clear conflict-of-
interest or other laws limiting the business activities of public officials.
It would also have to be accompanied, presumably, by increasing their
salaries, without which there would be a clear risk that the middle class
would absent itself from running for local elective office. Were pub-
lic officials not allowed to earn a living while serving in public posi-
tions that pay very little, government would become the fiefdom of the
wealthy (or, of course, the thoroughly corrupt). Martinez’s business ac-
tivities were conducted in the open, with money passing by check, not
cash, and with properties passing by legal title held in the name of the
mayor, not of a straw man. And still, he was indicted for extortion.

As Martinez’s first trial concluded, it appeared that the scales were
tipping toward the prosecution. Just before trial, Judge James Kehoe
instructed the jurors about the law that would govern their delibera-
tions. The prosecutors argued to the judge that the Hobbs Act did not
require them to demonstrate a so-called specific quid pro quo, that is,
something of value given by the public official to the businessman in
exchange for something of value from the businessman. To convict
Martinez, they had to prove only that the mayor engaged in merely
“passive acceptance” of the benefits that his business dealings could
bring him, “so long as the defendant knew or believed that the benefits
he was receiving [were] motivated by a hope of influence.” Betraying
their complete ignorance of—or perhaps contempt for—the workings
of local politics and the economic realities facing middle class candi-
dates, the prosecutors added: “[I]f a politician wants to make money in
business transactions, then he can stay out of politics.”

Judge Kehoe bought the prosecution’s argument and explained to the
jury that the “passive acceptance of a benefit” by a public official consti-
tuted extortion “if the official knows he had been offered the payment
in exchange for the exercise of his official power” or—and here is the
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rub that likely got Martinez convicted—“that such payment is moti-
vated by hope of influence.” As for the question of whether Martinez
was “entitled” to the property given to him, that’s a pretty slippery con-
cept. While Cardoso did not “owe” Martinez participation in the deal,
the developer did perceive a business benefit to himself by involving
the popular politician.

Given the testimony and the jury instructions, it was no surprise that
the jury, while acquitting on several of the projects, convicted Martinez
of extortion relating to four of the deals. On July 22, 1991, Judge Kehoe
sentenced Martinez to a ten-year prison term. Lehtinen emerged vic-
torious. Yet it was a Pyrrhic victory, since Lehtinen was forced to re-
sign just months later, due to his own erratic behavior. Martinez, now a
convicted felon, won re-election while awaiting appeal; and in 1994 the
Court of Appeals for the 11th Circuit reversed Martinez’s conviction,
ruling that Kehoe had erred in his instructions to the jury by blur-
ring the line between extortionate threats and other non-threatening
arrangements by which a citizen might do business with a politician.'
This paved the way for a retrial that commenced in March 1996.

At Martinez’s second trial, the jury, instructed in accordance with
the Court of Appeals’ decision in the reversal of the first Martinez con-
viction, deadlocked, voting 11-1 for acquittal. Despite the prosecutors’
obvious inability to convince all but one juror that Martinez was an
extortionist, the U.S. attorney’s office, this time without Lehtinen (who
had stepped down under fire), decided to pursue a third trial. When
that ended in acquittals on some counts and deadlock on others, the

government finally gave up.

Raul Martinez remained mayor of Hialeah, as the voters wished.
Almost two decades after his first congressional campaign, Martinez ran
again for Florida’s 18th District in 2008, this time with significant sup-
port from the Democratic higher-ups. Yet his bid failed after a series of
October attack ads devastated the campaign.'' Punctuated by the sound
of a prison cell door slamming, one ad claimed: “We know Martinez
is corrupt enough for Washington. But that doesn’t mean we should
send him there.” Despite the DOJ’s repeated failures to tag Martinez as
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a felon (much less as a prisoner), the damage was done. Even when the
federal prosecutorial juggernaut fails to directly dispatch its prey, the
wreckage can still destroy the lives of the powerful and the popular.

The vagueness of the Hobbs Act, combined with the expanded use of
aggressive ladder climbing, made local politicians increasingly vulner-
able to politically or professionally ambitious U.S. attorneys. Nowhere
was this more evident than in Boston in the early-1980s. It was a tur-
bulent time in the city’s political history, as the fabled City on a Hill ag-
gressively sought to shed its image as a dilapidated backwater. Having
survived the embarrassment of the school busing wars of the previous
decade, then-Mayor Kevin Hagan White, whose father and grandfa-
ther both served as Boston City Council presidents, earned high marks
for restructuring municipal government and leading a campaign to
revitalize the historic Faneuil Hall/Quincy Market merchant district—
one of the country’s first urban malls. Democratic Senator George
McGovern seriously considered White as a potential running mate in
his 1972 presidential bid, and many political insiders believed White
would eventually parlay his local popularity into his own run for 1600

Pennsylvania Avenue.

But before White could contemplate higher office, he would have
to survive a massive attack launched by an emerging political adver-
sary named William Floyd Weld, who was appointed U.S. attorney
for Massachusetts by President Ronald Reagan in 1981. A graduate of
Harvard College (summa cum laude, 1966) and Harvard Law School
(cum laude, 1970) and the scion of a wealthy and prominent blueblood
family, Weld cut a decidedly patrician figure. Some suspected that he
had his own aspirations for high elective office, both state and federal.
His Republican and Yankee heritage, however, required Weld first to
prove himself in the rough-and-tumble world of Bay State politics.

As Weld assumed the U.S. attorney’s mantle in 1981, a spate of high-
profile state and local political corruption prosecutions, most result-
ing in convictions, splashed across the papers. And they continued to
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splash throughout Weld’s tenure. The Boston Globe, Boston’s influential
regional equivalent of The Miami Herald, cheered on Weld and decried
the local corruption without paying adequate attention to the details
and the deeper issues of the proper and reasonable line to be drawn
between true corruption and accepted local culture. The paper glee-
fully played Weld’s cleverly orchestrated tune in a titillating 1984 article

»12

headlined: “[O]fficial corruption reaches dizzying heights.

It was not unusual to have sudden eruptions of political corruption
(or suspicions of corrupt activities) appear on the urban scene. For
the politically ambitious Weld, however, the timing of Boston’s focus
on corruption couldn’t have been more fortuitous. An aggressive cru-
sade against patronage, culminating in the indictment of the high-
profile mayor himself, would open up for Weld all avenues to the
governor’s corner office in Massachusetts’ iconic Bullfinch-designed
State House, with the distant gleam of the White House slowly appear-

ing on the horizon.

There was only one problem: either Kevin White was cleaner than
Caesar’s proverbial wife, or he was exceedingly careful about not leav-
ing an incriminating trail. With no detectable scent, much less hard
evidence, emanating from White’s office, the Department of Justice
and the FBI began snooping around the lower reaches of Boston’s infa-
mous bureaucracy, where some sort of petty corruption could almost
always be found regardless of who was the mayor. Climb the ladder by
convicting lower-echelon functionaries and make deals in exchange for
their testimony against their immediate higher-ups, went the theory,
and Weld would eventually reach the mayor. And, as became evident
to close observers of the subsequent unfolding legal proceedings, the
U.S. attorney had the benefit of a then-nascent trend in federal law
that allowed Weld to craft some of his criminal charges on the basis of

conduct that was not so obviously criminal.

While Weld himself had no significantinvestigatory or trial experience,
he assembled a crackerjack prosecutorial team to nab the mayor. The
prosecutors got their opportunity to pursue White when they hooked

a petty bureaucrat in the city’s Building Department, who was also a
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former senior administrative assistant in the Boston Redevelopment
Authority (BRA). Caught in a tape-recorded sting holding up a con-
tractor, George Collatos pleaded guilty to extortion and subsequent
perjury, admitting his attempt to extort $45,000 (though he had man-
aged to grab only $12,500 before he was caught) from a local concrete
company seeking the department’s approval to build a plant in Boston.
In 1982, he was sentenced to three years in federal prison.

Weld cut Collatos a deal. He would have his sentence reduced if
Collatos would testify as to who higher up in the administration was in
on this and other corrupt deals. Collatos did not have a sufficiently close
relationship with Mayor White to convincingly claim that White was
using Collatos as his bag man. However, Collatos did peddle the story
that Theodore Anzalone (soon to be my law firm’s client), an informal
long-time fundraiser and intimate of White, conspired with Collatos
to extort an $8,000 cash payment from the C.E. Maguire Company
of Providence, a company with contracts to provide engineering ser-
vices to the massive rebuilding projects undertaken at the time by the
BRA. According to the resulting indictment, Collatos contacted John
Slocum, president of the firm, in 1979 and told Slocum that he would
have to pay Anzalone, acting for the mayor, a cash bribe to retain the
city’s business. Slocum supposedly handed two $4,000 cash payments
to Anzalone in sealed envelopes, all arranged by Collatos. Anzalone,
Collatos maintained, both insisted on the cash solicitation and knew
that the money constituted a bribe destined for White.

Weld’s strategy was to get Anzalone convicted of extortion by way
of Collatos’s testimony, fleshed out with some supportive declarations
from Slocum, who was given a complete pass for any wrongdoing on
his part. Pressure would then be exerted on Anzalone to implicate
White, since neither Slocum nor Collatos could believably testify to
any personal dealing with the mayor that would indicate the money
ultimately was going to—or did—make its way to the top. According
to this theory, only Anzalone, the mayor’s intimate, could credibly im-
plicate White.

It is a very dangerous mind-set in federal prosecutors that induces
them to “climb the ladder” from the lower echelons up to the offices
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of the top officials. All too often, it matters little if there is not yet any
actual evidence that a mayor is corrupt. The possibility that corrupt
lower-echelon extortionate officials might be “on a frolic of their own”
is too often discounted, in the hope of landing someone at the top.
Nor did federal officials in Boston have any solid reason to believe
that Anzalone could deliver truthful testimony against the boss. They
were all too prepared to believe someone like Collatos, who boasted of
his higher connection with Anzalone. Prosecutors in this type of case
manage to convince themselves that “the fish rots from the head down,”
and that if they continue “squeezing” the underlings, they will eventu-
ally get something on the mayor. This mentality was (and remains) so
pervasive within the Department of Justice that one could sense it ani-
mating the conduct even of prosecutors like Mark L. Wolf and Robert J.
Cordy who, then and since, have enjoyed reputations for unquestioned
probity and went on to attain high judicial positions where they distin-
guished themselves."’

Weld’s team had a shaky case even at the lowest rung of the ladder,
and they knew it. Collatos, the prosecutors realized, would not be the
most credible witness. And proving that Anzalone had violated the fed-
eral extortion statute would require a credible witness testifying to a
specific set of actions. The extortion statute, in theory, is triggered if
payments are made in response to threats of loss of benefits if payments
are not made. If the payments were voluntary campaign contributions,
even if in arguable violation of state campaign financing laws restrict-
ing cash contributions, they were not evidence of federal extortion.

The discovery by Weld’s investigators of two other transactions
involving White and Anzalone kept alive the hunt for White’s scalp.
Combining the Maguire Company payoff allegations with two addi-
tional instances in which Anzalone was engaging in large cash transac-
tions on behalf of White would virtually assure Anzalone’s conviction
on the extortion charge, they figured. The cash, the jury would likely
conclude, even in the absence of any direct evidence of a link, must
have come from the pattern of extortion engaged in by White with
Anzalone’s assistance as middleman. Upon closer inspection, however,

as Weld and his team would learn three years later—though not until
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a grueling and ultimately fruitless prosecution ruined more than one
man’s life—the devil was not in the details this time around.

The first transactions involved a birthday party planned for the
mayor’s wife, Kathryn, to be held in March 1981 at Boston’s renowned
Museum of Fine Arts. The fete was cancelled, reportedly because city
workers planned to picket the site. The state Ethics Commission con-
ducted an investigation and found that Anzalone was a key fundraiser
for the event. The commission also found that cash (presumably raised
for both the party and a planned birthday gift for Mrs. White) had
moved through different bank accounts in what some surmised to
be an effort to disguise its origins. Neither the commission nor fed-
eral investigators, however, ever learned precisely from whom the cash
originally came. Nonetheless, the feds added a count to its indictment
of Anzalone (who was being charged with conspiracy, predicated on
Collatos’s testimony, to extort the C.E. Maguire Company) alleging that
he and his associates distributed packets of cash to various individu-
als who, in turn, contributed the money, in the form of their personal
checks, to the birthday party fund. The Ethics Commission concluded
that 64 persons, all of whom were tied to White or the city administra-
tion, managed to pass some $50,000 to the birthday party fund via this
circuitous route. When the party was cancelled, Anzalone gave refund
checks to the 64 individuals, who cashed them and then returned the
cash to Anzalone. The trail stopped there, at Anzalone.

In adding the birthday party saga to the indictment, the feds put to
use a tactically clever mechanism to increase their chances of convict-
ing Anzalone of the C. E. Maguire Company extortion charge. Without
Anzalone’s testimony, prosecutors could not determine the source of
the birthday party cash. Weld, with no hard evidence, suspected that the
money belonged to White as the product of presumed illegal payofts.
What seemed clear was that the bulk of the birthday party fund did not
contain money actually belonging to the 64 donors. Only Anzalone,
went the theory, could tell the feds where the money originated. The
feds obviously wanted to put pressure on Anzalone to sing, but first
they had to get him convicted so that they could make a deal. If the ex-
tortion charge and the birthday party money-laundering charge were
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tied and tried together, the jury would be led to speculate and conclude
that somehow the birthday party cash must have been connected to an
extortion enterprise.

The second money-laundering charge was even more strained. The
indictment alleged that Anzalone transferred $100,000 in cash—the or-
igins of which, yet again, the feds could not pinpoint—into a New York
brokerage account set up in the names of the mayor’s wife (Kathryn)
and mother (Patricia). The supposed laundering device this time was
cash Anzalone took to various branches of the Haymarket Cooperative
Bank in the Boston area in November 1980, for which he received bank
checks in return. Each check was in an amount between $5,000 and
$9,000. The checks were then deposited in the brokerage account and
Anzalone instructed the broker to purchase tax-exempt bonds.

To a hammer, goes the saying, everything is a nail. And so it was for
Weld that Anzalone’s series of transactions must have been configured
to launder money that was acquired illegally, rather than simply to
hide from scrutiny the possession or source of lawfully-acquired funds.
Under federal banking regulations in effect at the time, a bank was re-
quired to report to the United States Treasury any cash transaction in-
volving more than $10,000. This reporting was to be accomplished by
the bank’s filing a so-called Cash Transaction Report (“CTR”). The law
made clear—or at least appeared to do so—that this obligation rest-
ed with the bank and not with the depositor. However, by Anzalone’s
breaking up the cash into under-$10,000 installments, the bank sup-
posedly was kept from realizing that a total of $100,000 was involved
in the aggregate series of check purchases. Then-applicable law further
dictated that if bank checks rather than cash were deposited with the
brokerage firm, the firm did not have to report receipt of over $10,000
in cash in connection with the White brokerage account. Finally, since
the money was invested in tax-free bonds, the mayor’s wife and mother
would not have to report on their respective tax returns the interest ac-
cruing in the brokerage account.

To the feds, it seemed a perfect scheme to hide illegally gotten gains,
because all reporting to governmental authorities was circumvent-

ed. To nab the great White, however, Anzalone’s cooperation would
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be needed to confirm the feds’ suspicions, and that cooperation, the
feds believed, could be gotten only under the pressure of Anzalone’s
conviction and imprisonment. Collatos was the key to unlock
Anzalone’s cooperation.

Adding the two money-laundering counts to the extortion charge
was thus meant to further bolster Collatos’s testimony by linking to-
gether additional (otherwise unlinked) cash and check transactions.
The jury’s common sense would conclude that the cash used to fund
both the birthday party and the brokerage account, laundered osten-
sibly to hide its origins, came from an illegal source, in this case extor-
tionate activities by Anzalone on behalf of White. Tied together at trial,
all three transactions would support one another: the money launder-
ing counts explaining what happened to the extortion proceeds, and
the Maguire extortion count explaining the cash’s origins—all without
any direct evidence linking the three. If convicted, the feds believed,
Anzalone would face tremendous pressure to testify, at what the feds
dreamed could be Kevin White’s criminal trial, to precisely such a link.
Weld would have his trophy catch.

Soon, however, the fabric of the government’s strategy to sew all of
these events together was torn apart. The trial judge, the late A. David
Mazzone, after some initial hesitation, granted Anzalone’s motion to
separate the trial of the extortion count from the money-laundering
counts. My then-law partner Nancy Gertner and I argued that, because
no proof linked these transactions, the jurors should not be allowed to
speculate precisely as the feds wished them to speculate, making un-
proven assumptions about the origins of the cash in order to strengthen
a weak extortion claim. All of a sudden, the prosecution of the extor-
tion claim turned almost entirely on the testimony of a self-confessed

small-time extortion artist-cum-perjurer, Collatos.

The money-laundering trial began on June 13, 1984. The govern-
ment’s witnesses testified pretty much as expected: that they had re-
ceived cash from Anzalone in exchange for providing checks to the
birthday party fund, after which the transactions were reversed when

the party was cancelled. Haymarket Cooperative Bank officials testi-
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fied that they were kept in the dark by Anzalone’s breaking down the
transaction into under-$10,000 increments, resulting in their failure to
file CTR reports.

The surprise, if any, came in the defense’s case. Robert Coviello, a
Boston lawyer, testified that Anzalone, an acquaintance for 20 years,
asked for advice in 1980 as to whether he could lawfully take $100,000
in cash and invest it for Anzalone’s client, Patricia White, without hav-
ing to report the investment. Coviello testified that he advised Anzalone
it would be lawful for him to break up the cash into under-$10,000 seg-
ments and to purchase a series of bank checks. Because each transac-
tion would involve less than the $10,000 reporting-trigger figure, the
bank would not have to report the transaction to the Department of
the Treasury. “In my opinion, it was legal to take a large cash transac-
tion and reduce it into a series of checks of $10,000 and less,” Coviello

told the jury. “There was no problem with it.”

The defense theory was simple. The bank, while obligated to report
cash transactions in excess of $10,000, did not know that each trans-
action was part of a series totaling $100,000. It therefore did not have
to report Anzalone’s transactions. Conversely, Anzalone, who had no
obligation either to report cash transactions at all (the statute imposed
that obligation only on the bank) or to purchase his checks in amounts
exceeding $10,000 in order to trigger the bank’s reporting requirement,
had broken no law by transacting his business in a way that kept the
bank from having to file a report. Introducing Coviello’s testimony fur-
ther buttressed Anzalone’s defense that he acted lawfully, in good faith,
and on the advice of legal counsel.

Judge Mazzone’s jury instructions, however, followed a different
script. Even though the reporting requirement of cash transactions ex-
ceeding $10,000 was, on the face of the statute, the bank’s, the judge said
a customer like Anzalone committed a crime by breaking up a larger
transaction into several smaller transactions, each non-reportable, to
cause the bank to fail to file the cash transaction reports that were its
legal duty. Indeed, the bank would not even realize that the series of

small transactions were related. The judge’s reading of the cash trans-
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action statute and regulations effectively sealed Anzalone’s fate, since
the defense did not contest the prosecution’s evidence, but simply its—
and the judge’s—reading of what the statute and regulations required.
Anzalone’s supposed obligation to facilitate the bank’s filing a CTR,
nowhere in the statute or regulations, was woven out of whole cloth.

Predictably, the jury convicted Anzalone of the cash-laundering
charge. He was acquitted, however, of laundering the birthday party
funds. Judge Mazzone sentenced him to a one-year prison term, six
months of which were to be served with the balance suspended and
accompanied by a period of probation. The judge stayed the sentence
temporarily while Anzalone appealed to the U.S. Court of Appeals for
the First Circuit.

As Anzalone pursued his appeal of the money-laundering conviction,
Judge Mazzone went ahead with the extortion trial, which became piv-
otal to the government’s plan to “turn” Anzalone. While unarticulated
in the indictment, the charges’ subtext was clear: White was in cahoots
with Anzalone in the extortion racket. Yet thinking that the six-month
sentence imposed by Judge Mazzone on the money-laundering con-
viction was insufficient to get Anzalone to cooperate, the government
would need a guilty verdict in the extortion trial and hence a more
daunting prison sentence looming over Anzalone’s head to get him,
as the prosecutors saw it, to betray an old friend and testify against
White. It did not matter that the feds had no evidence that White had
committed crimes, nor that Anzalone may not have known anything
that could get the mayor indicted, much less convicted. There was an
assumption that if only Anzalone would sing, the mayor could be in-
dicted. The first step in this process would hinge on George Collatos’s

testimony against Anzalone.

The government’s case imploded when Collatos took the stand.
Unbeknownst to the judge or the prosecutors, a few months before the
trial Anzalone reported to me an astonishing story. Collatos had invited
Anzalone to meet him in a dilapidated coffee house in Boston’s storied
North End, home to the city’s largest Italian-American population. At
LaBella’s Coffee Shop, reported Anzalone, Collatos threatened him:
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Unless Collatos was paid $200,000, he would testify to Anzalone’s guilt
at the upcoming extortion trial, despite knowing Anzalone was in fact
not guilty of extorting the C. E. Maguire Company. If paid, however,
Collatos said he would tell the truth and Anzalone would be acquitted.
In other words, Collatos was demanding a payoff from Anzalone in
order to testify fruthfully. When Anzalone pointed out that he did not
have $200,000, Collatos told him to get it from Kevin White. Ever the
entrepreneur, Collatos had even figured out a mechanism by which
White could transfer the payoff to Collatos: for $200,000, Collatos
would sell the mayor an old nag of a race horse. On the surface, it
would look like a legitimate transaction, but in fact it would be a bribe
to Collatos to get him to testify truthfully. Anzalone told Collatos that
he needed time to think about it and left LaBella’s. He rushed to my of-
fice, located on the edge of the North End, to report Collatos’s threat.

After discussing this extraordinary turn of events with Gertner, I
instructed Anzalone to contact Collatos to set up another meeting at
LaBella’s. In one of the more theatrical moments of my career, I ar-
ranged for three witnesses to be secreted in the basement of LaBella’s,
ensconced beneath a trap door located just under the table where
Anzalone would sit with Collatos. Due to a Massachusetts law mak-
ing it illegal to tape-record someone without his consent, the eyewit-
nesses to Collatos’s threat had to be unimpeachable, and they were:
John Wall, a respected, indeed legendary, former federal organized
crime and political corruption prosecutor who left the Department of
Justice in disgust during the Nixon administration, since then working
in private law practice in Boston; and Thomas Viles, a recent Harvard
College graduate working for my firm as a paralegal before heading
off to law school. A legal stenographer had fled in terror after encoun-
tering a mouse when she entered the basement space, but the former
prosecutor and the paralegal stayed underground and took diligent
notes while Collatos proceeded, sure enough, to extort Anzalone and
White for a $200,000 payoff in exchange for his testifying truthfully at
Anzalone’s upcoming extortion trial. Anzalone turned down the deal
and both left.
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What did Gertner and I do with our case-shattering evidence? We sat
on it. By keeping mum until trial, we prevented the prosecutors from
having the opportunity to reframe their case to get around their as yet
unknown “Collatos problem”—and what a problem it was! Instead, we
wanted the government to organize its case around Collatos and rely on
his credibility. That way, we could upend both Collatos and the pros-

ecution in one fell swoop.

Collatos took the witness stand and told the jury his well-rehearsed
story, blithely unaware of the drama that would soon unfold. During
the cross-examination, Gertner caught him off guard by inquiring
about the LaBella’s meeting. Collatos tried to play dumb, but toward
the end of his testimony he became increasingly evasive and visibly
nervous. At that point, due to a technical trial rule, Gertner and I were
required by the judge to indicate to him, at a hushed conference held at
the side-bar of the judge’s bench outside the jurors’ earshot, the factual
and legal basis for Gertner’s continuing line of cross-examination. We
disclosed to the judge and the prosecution team the whole sordid tale—
the dingy café, the ensconced witnesses, the extortionate threat—that

we were about to parade before the jury.

The prosecutors erupted. They desperately tried to formulate a con-
vincing argument why the judge should exclude from the jury’s knowl-
edge this shocking evidence. They argued surprise. In reality, they must
have known it was a lost cause. Gertner and I had no legal and ethical
obligation to report to them Collatos’s attempted extortion of Anzalone
as soon as it happened. We had given the feds a taste of their own medi-
cine, and they knew it. We had kept our “undercover” operation under

wraps until it was time to spring the trap.

In a blatant attempt to intimidate the key eyewitnesses to Collatos’s
threat, two FBI agents visited paralegal Viles in the middle of the night.
Viles reported that the agents threatened him with prosecution for
“misprision of a felony,” a federal statutory crime for failure to report
a witnessed felony to the authorities. Viles told them to leave, but was
understandably shaken up the next day. Gertner and I assured Viles

that, in our view, neither he nor we had committed misprision, since
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the Supreme Court had some time ago limited the scope of that statute.

Wall likewise received a middle-of-the-night visit.

Despite the FBI’s threats, Viles dutifully testified as to what he had
witnessed in the North End, as did Wall, who was more experienced
in the ways of the Department of Justice (and whom the FBI agents
proved utterly incapable of shaking). The combination of the testi-
mony of a recent college student, and a legendary former federal pros-
ecutor who left the Department of Justice because he considered the
then-Attorney General, John N. Mitchell, to be a liar (Mitchell indeed
ended up serving a prison sentence in the Watergate scandal), had its
predicted impact. With Collatos’s credibility irreparably damaged,
Gertner was able to deliver an argument to the jury that capitalized on
the prosecution’s case being covered by the stench of Collatos’s extor-
tion—the very crime the feds were trying to prove against Anzalone!

The jury acquitted.

Gertner and I then focused on reversing on appeal the money-laun-
dering conviction. We reasoned that a citizen does not have an obliga-
tion to conduct business in such a way as to maximize his or another’s
legal duties, unless there is a valid and clear law requiring him to do
s0. There was no such law here, and so, in the absence of requirements
to the contrary, a citizen in a free society is entitled to conduct his
business in as much privacy as the law allows. We were therefore fairly

confident on appeal.

Ultimately, our confidence was well-placed. The Court of Appeals
saw through Weld’s gambit and Mazzone’s misdirected jury instruc-
tions, issuing its unanimous decision on July 1, 1985."* Anzalone, in
short, had no obligation to do other than what he did when structuring
his transactions to avoid activating the bank’s obligation. If the govern-
ment wishes to impose such an obligation on the banking customer,

admonished the Court of Appeals, “let it require so in plain language.”

Perhaps the most pointed observation the Court made concerning
the government’s seeking effectively to transfer the bank’s reporting
obligation to the customer was to warn against criminal laws that fail
to inform “ordinary people” as to “what conduct is prohibited.” This
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was a crucial point. Then, in a footnote, the Court of Appeals panel
discussed the infamous “principle of ‘crimes by analogy’”—a hallmark
of the Soviet Union, not of the United States. Indeed, under the Soviet
Criminal Code, any citizen was in constant danger of being prosecuted
for virtually any action if it could be analogized to or derived from
something in the criminal code.'® It was a sure formula for government
oppression. Each citizen was perpetually susceptible to being prose-
cuted at the whim of the authorities for some act that the law did not
clearly specify was criminal.

And so the government’s hunt for Kevin White hit a wall. All the
Department of Justice could do after it lost the Anzalone appeal was to
persuade Congress to amend the CTR law to make structuring by the
customer as much a crime as when done by the bank. '¢

But the human wreckage of the effort to indict White had been
substantial, even though neither man ever saw the inside of a federal
prison. The rigors of the investigation persuaded the mayor to forgo
his planned run for a record fifth term in City Hall. He also shed his
White House ambitions. At the end of his fourth term he left office
to take a teaching position at Boston University. A relentless U. S.
attorney’s office, furious over its defeat, subpoenaed Boston University’s
then-President John R. Silber, seeking to learn if the teaching job was
awarded to White in exchange for his granting the university a favor-
able price for a city-owned building committed, during White’s tenure,
to be sold to B.U. Silber, an imposing intellect and himself a famously
haughty practitioner of hardball, proved invulnerable to Weld’s pres-
sure and categorically denied to the grand jury, under oath, any such
payoff to White. Weld’s last-ditch effort to snag the mayor faded into
history. White lived quietly thereafter.

Anzalone, his law practice in tatters after nearly every one of his cli-
ents had been visited by hostile FBI agents and then hauled before the
grand jury, gave up lawyering and undertook the job of maintaining
buildings owned or managed by his wife, Joanne Prevost Anzalone.
Anzalone was never subpoenaed to the grand jury and asked about
White. The prosecutors seemingly were not confident that they would

get testimony to support their suspicions unless they held over the wit-
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ness’s head the threat of a long prison sentence—a threat that evapo-
rated with Anzalone’s acquittals. Anzalone continued to insist that he
could not truthfully implicate the mayor in any criminal conduct.

Despite his failure to get White, Weld parlayed his “crusading pros-
ecutor” image into the Massachusetts governorship in 1990 and won a

second term four years later.
c0@o o

The prosecutions in Hialeah and Boston, based on the shifting pa-
rameters of federal bribery and extortion law, signaled the early stages
of an expanding trend that manifested itself in a wide variety of areas
of civic, business, and cultural life in which federal criminal statutes
could be stretched to cover myriad situations, some of them quite un-
predictable. That trend has involved ever more vague, excessively broad
federal statutes with which to ensnare and abuse fundamentally law-
abiding public servants, acting in accordance with the dictates of local
law and culture.

The American Bar Association (ABA) noticed the same trou-
bling trend in 1993. The ABA complained, in a report issued by its
Committee on Government Standards, about statutes that are inter-
preted and enforced “in broad and uncertain sweep” in areas “outside
the core of bribery, extortion and illegal gratuities.” Such enforcement
actions taken under these statutes, criticized the ABA report, “unfairly
burden employees with the fear of unwittingly committing a federal
crime.”V” “This is an area,” concluded the ABA, “in which we should be
especially wary of introducing the threat of criminal sanctions.” When
state and local statutes, ordinances, and traditions do not clearly outlaw
a practice, bringing federal prosecutions under general “fraud” statutes
surely unfairly catches municipal workers by surprise, and then endan-
gers those higher on the ladder.

Are the feds actually serving the best interests of citizens, or do these
indictments simply take issue with local political culture and control,
and with the unremarkable reality that people with an “in” with city
officials have an edge in getting municipal business and jobs? Shouldn’t
these issues be decided on the basis of state and local political and le-
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gal notions of the acceptable bounds of human nature and political
culture, rather than by the feds on the basis of law enforcement’s judg-
ment as to where to draw the line defining a truly corrupt political
and business environment? Shouldn’t it be the job of state and local
officials to enact conflict-of-interest and other such laws and regula-
tions to determine the acceptable limits of influence in their particular
region, and shouldn’t federal prosecutors be required to accept these
decisions? And if we as a society are willing to leave these decisions in
federal law enforcers’ hands, should we not at least have the right to
know how and where they draw the lines? It is one thing, after all, to be
under the thumb of misplaced power but quite another to be subject

to undefined rules.

As the Martinez and Anzalone prosecutions demonstrate, the pliabil-
ity of federal law makes it all too easy for a self-serving U.S. attorney
to take down his or her political adversaries. The situation has become
more precarious, it seems, with every successive administration. The
administration of George W. Bush was no exception. Staying on the
good side of the nearest U.S. attorney’s office is no longer enough; sim-
ply being a member of the opposition party makes one vulnerable to
indictment. The preliminary results of a study by Professors Donald C.
Shields and John E. Cragan found that between 2001 and 2007 the DOJ
opened investigations into seven times more Democratic public offi-
cials than Republican. The professors concluded that the odds of this
discrepancy being a random occurrence were one in ten thousand.'®
Indeed, a July 2008 report detailed how decision-making in the Bush

administration’s DOJ was wrought with political bias.*

Given this state of affairs, it is not surprising that many quickly ex-
pressed skepticism over the 44-page indictment of Alabama Governor
Don Siegelman, the most popular and accomplished Democrat in
the history of modern Alabama politics, and three others, includ-
ing HealthSouth Corporation’s then-Chairman and CEO Richard M.
Scrushy, in 2005.
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“It was a clear case of selective prosecution,” opined Scott Horton
in Harper’s. “If the theory applied to the Siegelman prosecution were
to be applied uniformly, many in the Bush administration would be in

prison.”®

Forty-four former state attorneys general, both Republicans and
Democrats, petitioned the House and Senate Judiciary Committees in
July 2007 to look into suspected “irregularities” that “call into question
the basic fairness that is the linchpin of our system of justice.”*" The
attorneys general voiced their collective suspicion that Siegelman might
have been “the victim of a politically motivated double-standard” by
the federal prosecutors who recommended a sentence of 30 years but
got the judge to impose what the attorneys general deemed a “harsh”

sentence of seven years and four months.

The criticisms became even more severe after Alabama lawyer and
Republican activist Jill Simpson came clean and told congressio-
nal investigators that she was a player in a plot, orchestrated by U.S.
attorneys in different districts in Alabama, to remove Siegelman from
the political stage via indictment.” Siegelman himself described the
case in terms of an “abuse of power” that he attributed to the influence
of then-White House political operative Karl Rove and then-Attorney
General Alberto Gonzales.”

But with all this focus on the politics behind the prosecution, crit-
ics lost sight of the real story: Siegelman was prosecuted based upon
conduct that by no reasonable stretch could be considered a crime. Or,
perhaps more to the point, the conduct involved would not likely be
seen by most public officials, or even by lawyers, as illegal.

The heart of the indictment focused on $500,000 in donations made
by Scrushy, an important figure in the Alabama health care industry,
in 1999 to a cause Siegelman frequently championed: the creation of
a state lottery, the proceeds of which would fund the public school
system. The pro-lottery campaign was ultimately unsuccessful and
amassed a debt of nearly one million dollars. Scrushy’s first installment
of $250,000 helped fund the lottery effort, while a second installment
of $250,000 went toward retiring the lottery campaign’s debt. Later that
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year, Siegelman appointed Scrushy to the State of Alabama Certificate
of Need Review Board (“CON Board”), a panel that decides if state

hospitals may add new services.

Prosecutors alleged that the donations constituted a bribe of a public
official.* Out of this one act, they alleged a violation of the federal brib-
ery statute,” a criminal conspiracy,® a violation of the honest services
mail fraud statute,” and extortion.”® To top it all off, because the in-
dictment fashioned the conduct as a racketeering enterprise, the defen-
dants were subject to the draconian penalties of the federal Racketeer

Influenced Corrupt Organization (“RICO”) law.”

There were numerous problems with the indictment. For one thing,
as Horton points out in Harper’s,® Scrushy gained nothing from the
alleged bribe. He had already served in this uncompensated position
on the CON Board under three former governors. He testified, without
contradiction, that he did not even want the position, but considered
it a public service. This claim is bolstered by the fact that, in their in-
dictment, prosecutors were never able to point to a single instance in
which appointment to this board benefited Scrushy or his company
financially. As Julian McPhillips, one of Montgomery, Alabama’s fore-
most trial lawyers put it, “the CON board did not, and does not, regu-
late HealthSouth, nor does it regulate any other health care company

in Alabama.”*!

Siegelman and his supporters throughout the ordeal took the po-
sition that the Scrushy contribution to an issues-oriented campaign
(none of the money went to Siegelman nor his election campaign
fund), and his subsequent reappointment to a volunteer position on
a state board was routine political activity. This stance seems entirely
correct, or at least perfectly reasonable. “George W. Bush singled out
146 individuals who gave or gathered $100,000 (to his actual political
campaign) for appointment to far more desirable postings as ambas-
sadors, cabinet officers, or members of his transition team. Not a single
one of these appointments triggered a Justice Department investiga-

tion,” wrote Horton.*
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The combination of the slipperiness of federal bribery law, a hostile
judge, and some questionable prosecutorial tactics appears to have led

to Siegelman’s conviction.

The judge in the case, Mark Everett Fuller, a long-time Alabama
GOP insider and former member of the Alabama Republican Party’s
Executive Committee, drew the wrath of the bipartisan former state
attorneys general not only for denying Siegelman, who was not a flight-
risk, the right to remain free on bail pending his appeal, but also be-
cause “the shackling of the Governor in handcuffs and leg irons as he

was taken out of the courtroom was shocking.”

When Siegelman’s lawyers asked the Court of Appeals for the 11th
Circuit to release their client during the appeal on the strength of the
substantial legal questions that the case presented, the appellate court
twice sent the bail-pending-appeal question back to Judge Fuller, who
twice declined the appellate court’s pointed invitation for him to re-
consider his denials. Finally, the Court of Appeals on its own ordered
Siegelman released while the court studied what it deemed the “sub-
stantial question” raised by Siegelman as to the propriety of his convic-
tion.” Presumably, the question of whether Siegelman’s conduct con-

stituted any crime at all will eventually be decided by the courts.

Even when the law seems relatively clear, local and state politicians
can find themselves in a world of trouble if a U.S. attorney is deter-
mined to go after them. Although bribery and extortion charges are
the most favored weapons, resourceful federal prosecutors have much

more in their arsenal.

The indictment of former Massachusetts House of Representatives
Speaker Thomas Finneran, in 2006, is illustrative. Finneran, who had
just taken a high-profile private sector job running a high-technology
consortium, was elegant, quick-witted, famously arrogant, highly con-

troversial, but fastidiously incorruptible.
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In announcing that he had secured Finneran’s indictment by a fed-
eral grand jury, U.S. Attorney Michael J. Sullivan solemnly declared
that “a severe breach of the public trust” had occurred when, in 2002,
Finneran testified as a witness in a civil lawsuit challenging the legality
of a Massachusetts legislative redistricting plan. Sullivan charged that
Finneran, then the House Speaker, lied about the extent of his knowl-
edge of and involvement in the plan before it was disclosed to all mem-
bers of the state House of Representatives. The testimony, the indict-
ment alleged, would have been “material” to the claim by the citizens’
group—the Black Political Task Force (BPTF)—that sued the state,
claiming that the plan discriminated against African-American citizens
by concentrating black voters in too few voting districts. As a result, the
BPTF had asserted (and the civil court had agreed) that the probable
number of House seats that would be held by black reps was reduced.

Finneran, a white Irish-Catholic politician, lived in and was elected
by a district classified by the 1990 census as consisting of roughly 70
percent racial minority voters. Yet the district consistently re-elected
Finneran by huge margins. This was no small feat in Boston, a city still
uneasy about decades of racial distrust. Finneran enjoyed a respectable
level of support among black voters, in addition to support in nearby
Dorchester’s Irish-American community and upscale Milton’s middle-
class neighborhoods, because he was a good politician. Two African-
American candidates ran against Finneran during his 26-year tenure in
the House (he resigned from the state legislature in 2004) and both were
beaten handily. And yet, in group-identity obsessed Boston circles, this
phenomenon was viewed not as a triumph of good government over
racial balkanization, but rather as a sign of the failure of group-identity

electoral politics correctly practiced.*

Finneran had also earned a reputation for a close and effective alli-
ance with Representative Byron Rushing, a respected African-American
pillar of Boston’s black and politically liberal communities. George
Keverian, one of Finneran’s predecessors in the House Speaker’s chair,
was known to joke that only in Boston would Byron Rushing represent
a primarily white district, and Tom Finneran represent a black one.*
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Massachusetts had earned more than its share of high-profile politi-
cal corruption prosecutions in both state and federal courts. Indeed,
Finneran’s predecessor, Charles Flaherty, pled guilty in 1996 to federal
tax evasion charges. The State Ethics Commission had also found him
guilty of taking bribes while in office, including free use of a posh Cape
Cod vacation home. “Corruption is a way of life in Massachusetts,”
concluded the Ward Commission, a special panel appointed to look
into corruption in certain state projects, in a high-profile 1980 study of
the problem. Finneran was widely viewed as a stark exception, a breath
of fresh air.

So how did this former public servant who conducted his office with
a high degree of personal probity, without even a whiff of scandal, end
up indicted?

The story begins with the panel of appointed judges before whom
the civil redistricting case, which fell under the federal Voting Rights
Act (VRA), was tried. On the panel were two highly respected and ce-
rebral district court judges, Douglas Woodlock and Michael Ponsor,
and a member of the Court of Appeals, Bruce Selya. While the writ-
ten opinion that decided the redistricting case was signed by all three
judges, it was authored by Judge Selya, the highest-ranking member of
the panel.

Very early in the panel’s opinion, which found in favor of the Black
Political Task Force, Judge Selya added one of the gratuitous footnotes
for which he had become somewhat notorious.* Selya made a fact-find-
ing that the House committee in charge of putting together the redis-
tricting plan “was content to leave the heavy lifting to Finneran” along
with the chair of the committee designated by Finneran, Representative
Thomas M. Petrolati, as well as their aides and staffs. “Finneran and
Petrolati kept the process on a short leash,” concluded Selya. Then came
a crucial and, unbeknownst at the time, fatal footnote:

“Although Speaker Finneran denied any involvement
in the redistricting process, the circumstantial evidence
strongly suggests the opposite conclusion. For one thing,
he handpicked the members of the Committee and placed
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Petrolati at the helm. For another thing, he ensured that
the Committee hired his boyhood friend and long-time
political collaborator, Lawrence DiCara, as his principal
functionary. Last—but far from least—Finneran’s in-house
counsel, John Stefanini, had the Maptitude [redistricting]
software installed on his computer in the Speaker’s office

suite and was one of only four legislative staffers who re-
»37

ceived training in how to use the software.

It was not unusual to see Judge Selya go beyond the immediate re-
quirements of a case to criticize, often in sarcastic and sometimes
grandiloquent fashion, a party or a witness. He had earned a reputa-
tion for tossing around both his power and his perceived command of
language. The opinion was laced with his trademark use of hundred-
dollar words where a half-dollar word would suffice. Consider some of
his phrases. He noted “the parties’ plenitudinous submissions,” rather
than simply numerous filings. We’re told that in a major voting rights
case “the Supreme Court limned three threshold conditions,” instead of
simply outlined. And who could forget the “three-step pavane” that the
plaintiffs had to perform in order to win the case. (Webster’s defines a
pavane as a “stately court dance by couples that was introduced from

southern Europe into England in the 16th century.”)

Judge Selya’s seeming personal hostility toward Finneran emerged in
the court proceedings and opinion in various contexts. For example,
at one point the plaintiffs’ lawyer asked Finneran whether he’d read a
particular article in The Boston Globe. Finneran responded that he had
“some doubt” whether he had. Judge Selya suggested during the court
hearing, at which Finneran testified, that the Speaker was being less
than candid, not crediting Finneran’s entirely plausible (if not entirely
obvious) explanation that sometimes it’s just “physically impossible” to
read everything every day.

At another point, Selya interrogated Finneran over whether the

Speaker in fact appointed committee chairs. Under Finneran’s lead-

ership, the House, as was commonly known in Massachusetts at the
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time, was something of a dictatorship—sometimes benevolent, but
not always. Finneran insisted that he only “recommended” chairs, but
that House members had the final say over their leader’s recommenda-
tions. When Selya asked Finneran whether “since you’ve been Speaker”
the House has even once failed to approve “your recommendation,”
Finneran admitted, with notable candor, that he’d never met with a
rejection of his candidate. In general, Selya assumed that Finneran was
lying when he played down the level of his involvement in and power
over House affairs. Yet Finneran, like most powerful figures in his posi-
tion, would have thought it impolitic to be too blunt about the extent
to which he was more or less a king and the House members his vassals.
Thus, while Finneran in the end admitted the result of his exercise of
power—his wishes were obeyed—he tried to preserve at least the fa-
cade of the sovereignty of the House members. This careful dance, this
pavane, performed by Finneran during his entire cross-examination
was, in the end, grossly misunderstood by Judge Selya, and reflected the
clashing worldview of a life-tenured cloistered federal appellate judge

versus that of a popularly elected state pol.

Finneran’s modus operandi might have been better understood by
a jury of 12 ordinary citizens who might well have acquitted the for-
mer Speaker had the case gone to trial. U.S. Attorney Sullivan, who
had previously served in the state legislature, may have understood
the realities of political life and leadership invoked by Finneran even
when Judge Selya did not. But it was in Sullivan’s long-term political
self-interest to ignore his own experience in the State House and to
accede to Judge Selya’s unrealistic and excessively antiseptic notions of

state politics.

The Selya footnote caught the attention, according to later newspa-
per reports, of at least two people who did not have a high opinion of,
nor kindly thoughts toward, Finneran. The first was Pamela H. Wilmot,
executive director of Common Cause, the well-known liberal advocacy
and good-government group. The second was Jeanne M. Kempthorne,

a former federal prosecutor, by then in private practice, and a mem-
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ber of Common Cause’s board of directors. Kempthorne worked with
Common Cause to persuade U.S. Attorney Sullivan to bring a perjury
charge against Finneran. Common Cause’s Board of Directors lobbied

Sullivan to go after Finneran.*

Common Cause and the plaintiffs in the redistricting case had a right
to feel irked by what they must have viewed as, at best, Finneran’s tes-
timonial arrogance and legerdemain, and, at worst, the crime of per-
jury. Sullivan, however, had a different obligation. He had to determine
whether a federal crime had been committed by the former Speaker,
whether the crime was sufficiently clear as well as serious enough to
seek an indictment, whether it was in the public interest to expend
governmental resources to prosecute the case, and, just as importantly,
whether it was likely that 12 jurors would credit the government’s evi-
dence and interpretation of events “beyond a reasonable doubt” and
unanimously vote to convict. By indicting Finneran, Sullivan missed
on all scores and stood a good chance of losing the perjury case had
Finneran stuck to his announced intention to fight rather than seek a

plea bargain.

Perjury is, in theory, one of the harder federal crimes to prosecute
successfully and is thus rarely charged. For one thing, another federal
crime, that of making a false statement to a federal governmental offi-
cial, is considerably easier to prosecute since it criminalizes any “mate-
rial” false statement to such an official without the Speaker being under
oath.* Furthermore, it is relatively difficult to secure a perjury convic-
tion because the lie has to be shown to be a clear and direct as well as a
knowing one. Vague, misleading, or “cute” testimony—that is, intention-
ally narrow, relying on word games and on the failure of a questioner
to pin down the witness with sufficient clarity and specificity—is not
sufficient. And, as in any prosecution for telling a lie, the lie has to be
shown to be “material,” which is to say, clearly relevant to the proceed-
ing in which the witness testifies. In the Finneran matter, the prosecutor
would likely have had problems convincing jurors that the Speaker in

fact materially misled, or even tried to mislead, the three judges.
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Sullivan charged that Finneran lied when he denied his own level and
extent of participation in the redistricting process. Finneran testified
that he saw the proposed redistricting plan at the same time it was pre-
sented to other House members by the redistricting committee. In fact,
the indictment claimed, Finneran had considerable knowledge of and
involvement in the process of crafting a redistricting plan. Indeed, any-
one who knew Finneran would have found it hard to believe that he ac-
tually allowed his handpicked committee chairman, Thomas Petrolati,
to proceed in something as crucial as the redistricting process without
any involvement from the powerful Speaker, whose own district, after

all, would be affected by the outcome.

The indictment claimed that prior to the time Finneran admit-
ted seeing the proposed plan—on the day it was disclosed to all the
House members—Finneran actually “met with the House Chairman
[Petrolati] and others for the purpose of reviewing a redistricting plan.”
The indictment alleged that Finneran “made comments” at the meet-
ing and “provided direction as to how that redistricting plan should be
altered.” On another date, Finneran “participated in a conference call”
about a redistricting plan and, on other occasions, Finneran was pres-

ent when “a redistricting plan was reviewed.”

One flaw in the indictment was that Finneran’s answers, while they
may have seemed clear and categorical on the surface, appear upon
closer inspection to be exacting responses to questions that the witness
interpreted narrowly, as was his right. What, for example, does it mean
to “review” a plan? To one person it might mean merely being told
a summary of the contents, or reading a portion of it. To another, it

might mean reading it in its entirety.

It’s important to understand that a perjury defendant will seek to
create what lawyers call “wiggle room” to convince a jury that his or her
answer, taken literally and narrowly, is not a direct and clear falsehood.
Is it admirable for a witness, particularly an important public figure,
to play such word games with the opposing lawyer? Probably not. One

need only recall President Bill Clinton’s caviling about the nature of the
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word “is” in his notorious 1998 deposition in the obstruction of justice
case involving Monica Lewinsky. But modern life, and in particular po-
litical life, can be notoriously complicated, and if the law of perjury did
not allow for such wiggle room, it would be frightfully easy for venge-
ful or power-hungry prosecutors to go after the vast number of sworn
witnesses who respond essentially honestly, but intentionally narrowly
or broadly or extremely precisely, to questions in order to avoid unnec-
essary embarrassment or offense. Perjury law would become a trap for
the unwary rather than a policy aimed at eliciting essentially truthful
testimony. And indeed this transformation has already proceeded in
federal law, with the building of “perjury traps” into official inquiries
where prosecutors almost routinely bring “perjury” or “false statement”

240

or “obstruction™ prosecutions even where the underlying crime un-

der investigation turns out not to have been committed."

It was thus readily understandable why Finneran shuftled while under
legal attack for having a hand in a redistricting plan that was claimed
to be unfair to African-American v